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AGENDA REPORT
Business | Action

May 7, 2018
TO: San Diego Commissioners
FROM: Keene Simonds, Executive Officer
John Traylor, Local Government Consultant
SUBJECT: Policy Review and Potential Amendments |
Outside Fire Protection Contracts and Agreements
SUMMARY

The San Diego Local Agency Formation Commission (LAFCO) will review its
regulatory role over outside fire protection contracts and agreements. This
review responds to a Commission request at the April meeting to clarify the
existing legislative and local policy parameters of this regulatory role and
the applicability of contracts involving fire dispatch. The item is being
presented for discussion and recommended action to amend the local
policies to explicitly address dispatch relative to Commission preferences.

BACKGROUND

Establishing Oversight

LAFCOs’ role in overseeing contractual outside services was established in
1994 and later reinforced in 2001." The role is prescribed under Government
Code Section 56133 and specifies cities and special districts must request
and receive LAFCO approval to provide “new” or “extended” municipal
services outside their boundaries by contract unless exempted. These
statutory exemptions are outlined under subsection (e) and — notably -
include contracts between public agencies in which the service is an equal
and/or contemplated substitute for service already being provided.

' LAFCOs role in overseeing outside service extensions was initially established with the enactment of Assembly Bill 1335

in 1994. The author was Assemblyman Mike Gotch who previously served as LAFCO Executive Officer and later City of
San Diego Councilmember and San Diego LAFCO Commissioner.
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Expanding Oversight |
Fire Protection

LAFCOs’ role in overseeing contractual outside service extensions was expanded in 2016
following the passage of Senate Bill 239 (Hertzberg). This legislation was sponsored by
the California Professional Firefighters Association and eliminated the exemption
allowance under Section 56133 specific to fire protection contracts as well as prescribing
submittal, review, and approval processes therein under the newly created Section 56134.
This new statute specifies all outside fire protection contracts effecting a quarter or more
of a service area and/or the employment status of any of the affected agencies must be
approved by LAFCO at a noticed hearing.’

DISCUSSION

This item is for San Diego LAFCO to review its regulatory role to oversee outside fire
protection contracts and agreements under statute and as further prescribed under local
policies. The review responds to a request made at the April meeting by Commissioner
Jacob to clarify the existing parameters of this regulatory role and the applicability of
contracts involving fire dispatch given increasing interest to regionalize this activity among
local agencies. The item is being presented for discussion and recommended action to
amend the local policies to explicitly address dispatch relative to Commission preferences.
A summary of the Commission’s role in overseeing outside fire protection contracts
relative to (a) statute, (b) local policies, and specifically (c¢) dispatch follows.

Statutory Provisions

Section 56134 became effective January 1, 2016 and specifies all qualifying new or
extended outside fire protection service contracts must be reviewed and approved by
LAFCO.?> The statute does not define “fire protection.” The statute, instead, only cross-
references the legal allowances for State and local agencies (counties, cities, districts, and
joint-power authorities) to enter into agreements to provide and/or receive fire protection
from another agency.* The lone statutory direction provided to LAFCOs in determining
applicability focuses on net effect as outlined below with ancillary processes footnoted: °

e Contracts transferring the responsibility for providing fire protection services in
more than 25 percent of the area within the jurisdictional boundaries of any public
agency affected by the contract; or

Section 56133 does not require LAFCO hold a public hearing in considering requests from agencies to provide new or extended municipal
services outside their boundaries by contract or agreement.

The stated purpose of the statute is to “ensure substantial changes to the administration of fire protection services are scrutinized by LAFCOs
in @ manner similar to boundary changes.” (Senate Committee on Governance and Finance, April 29, 2015)

Reference to Government Code Sections 55600-55642.

Three pertinent processes requirements are included in Section 56134. First, local agencies are mandated to provide written notice to all
recognized employee organizations that represent the affected employees before applying with LAFCO. Second, specific approval thresholds
to LAFCOs are prescribed in reviewing applicable requests for outside fire protection service contracts. This includes all requests necessitating
the preparation of an independent comprehensive fiscal analysis. Third, it specifies contracts between local agencies and the State of California
(CalFire) for fire protection services now must be approved by LAFCOs if the effecting conditions (i.e., 25% of service area or 25% of
employment status) are triggered.
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e Contracts changing the employment status of more than 25 percent of the
employees of any public agency affected by the contract.

Policy Prescriptions

San Diego LAFCO responded to the addition of Section 56134 by commencing a
stakeholder process among local fire authorities in developing implementing policies and
guidelines. A policy (L-110) was ultimately adopted by the Commission in June 2016 and
takes aim at addressing key terms and thresholds left unprescribed in Section 56134. This
includes establishing the parameters of a local definition on fire protection premised on
listing exemptions (i.e., what is not covered). These local exemptions are deemed
subordinate or subsidiary activities and include all of the following:

“ambulance services; pre-hospital emergency medical services; mutual or automatic aid
agreements; major/minor subdivision review, major use permit review, administrative
permit review and inspections; fire alarm system plan review and inspections;
defensible space inspections and enforcement; business/occupancy inspections in
existing structures; vehicle maintenance and repair; sharing of management or other
personnel between or among multiple agencies; sharing or loaning of equipment or
property between or among multiple agencies.”

Fire Dispatch

Fire dispatch is not included as an exempted activity under San Diego LAFCO’s policy in
administering Section 56134. The term dispatch, further, is not referenced in any manner
in the policy or associated guidelines. It is unclear whether this omission was an oversight
or purposeful with the latter intending to require qualifying dispatch contracts effecting
25% or more of a service area or employment status receive Commission approval.® The
substantive result is policy uncertainty regarding the disposition of dispatch contracts.

ANALYSIS

Section 56134 represents a significant expansion in LAFCOs’ regulatory role to now oversee
the relatively common practice of State and local agencies to enter into contracts to
provide and/or receive whole or supplemental fire protection services. It is also the
byproduct of expedited legislation that lacked input from — and among others — LAFCOs in
helping to address ambiguities and related issues. As detailed above, San Diego LAFCO
proactively responded and adopted policies to address the statute’s broadness and help
simplify and streamline implementation. This includes establishing a listing of local
exemptions deemed subordinate or subsidiary functions to fire protection and do not
merit third-party scrutiny. The resulting list is expansive and ranges in scope from auto-aid

® San Diego LAFCO’s current staff members were not participants in the policy and guidelines adoption process in late 2015 and early
2016. Discussions with those that were present and engaged in the process - including Consultant John Traylor - note the topic of
dispatch was not formally addressed in any of the stakeholder meetings.
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agreements to vehicle maintenance. Dispatch is not listed as an exemption. Consequently,
and to eliminate existing uncertainty on the topic, an amendment to the policies is merited
to clarify the Commission’s position on dispatch. Three options are readily available:

Option 1a | Make Dispatch a Subordinate Exemption:
If the Commission believes dispatch is subordinate or subsidiary to fire protection it
would be appropriate to amend policy and add it to the list of existing exemptions.

Option 1b | Make Dispatch a Stand-Alone Exemption:

If the Commission believes dispatch is integral to fire protection and not subordinate or
subsidiary, but merits exclusion from LAFCO review given outweighing public benefits,
it would be appropriate to amend policy and create a new stand-alone exemption.

Option 2 | Clarify Dispatch as a Qualifying Service

If the Commission believes dispatch is integral to fire protection and not subordinate or
subsidiary, and as such warrants LAFCO review, it would be appropriate to amend
policy to clarify and make explicit dispatch a qualifying contracting service under 56133.

All three options have merit and address San Diego LAFCO’s need to clarify whether
contracts involving fire dispatch are subject to review and approval under Section 56134.
Staff believes the first two options (1a and 1b) are preferable with the latter — 1b -
appearing best. This option would serve to incentivize agencies in investing resources in
pursuing regional dispatch opportunities without the uncertainty of a third-party approval
process and time and costs therein. It would also - and distinct from 1a - provide a
collateral benefit and allow the Commission to distinguish dispatch as a stand-alone latent
power. This latter benefit may serve useful in the future for the Commission and local
agencies in facilitating the organization and funding of regional dispatch services.’

ALTERNATIVES FOR ACTION
The following alternatives are available to San Diego LAFCO:

Alternative One (Recommended):
(a) Amend Policy No. L-110 to establish a stand-alone exemption for dispatch; and

(b) Authorize the Executive Officer to update Policy No. L-110 consistent with the
preceding approval by the Commission.

(c) Direct the Executive Officer to return as part of a future workplan to more fully
assess Policy No. L-110 and opportunities therein for improvements as part of the
Commission’s regular policy update schedule.

7 An example includes an existing special district seeking approval to provide dispatch services without activating other fire protection services
given liability considerations. A similar example involves a proposal to create a new special district for the specific task of providing dispatch
services without activating other fire protection services given the reference liability issue.
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Alternative Two:
Continue the item to the next regular meeting and provide direction to staff as needed.

Alternative Three:
Take no action.

RECOMMENDATION

It is recommended San Diego LAFCO proceed with the actions outlined in the preceding
section as Alternative One.

PROCEDURES

This item has been placed on the agenda for discussion and potential action as part of the
business calendar. The following procedures, accordingly, are recommended in the
consideration of this item:

1) Receive verbal report from staff;
2) Invite comments from interested audience members (voluntarily); and

3) Discuss item and consider recommendation

Respectfully,

Keene Simonds
Executive Officer

Attachment:

1) San Diego LAFCO Policy No. L-110
2) San Diego LAFCO Fire Protection Contract Guidelines
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Attachment One

FIRE PROTECTION CONTRACT POLICY L-110

Subject

REVIEW AND APPROVAL OF FIRE PROTECTION CONTRACTS AND
AGREEMENTS

Purpose

To provide guidance to the San Diego Local Agency Formation Commission
(LAFCO) in reviewing fire protection contracts or agreements for the exercise of new
or extended fire protection services outside a public agency’s boundaries per
Government Code Section 56134.

Background

Senate Bill No. 239 (Hertzberg) was approved in 2015 and became effective on
January 1, 2016. SB 239 amended Government Code Sections 56017.2 and 56133,
and added Section 56134. Per SB 239, public agencies, under specified
circumstances, must receive written approval from the LAFCO in an affected county
before providing new or extended fire protection services outside the agencies’
jurisdictional boundaries, if the contract results in either of the following conditions:
(1) transfers responsibility for providing services in more than 25% of the area within
the jurisdictional boundaries of any public agency affected by the contract or
agreement; or (2) changes the employment status of more than 25% of the
employees of any public agency affected by the contract or agreement.

The new law places added responsibilities on local and state agencies, plus
LAFCO. Since there are many uncertainties with respect to implementation of SB
239, the San Diego LAFCO adopted implementation guidelines on February 1,
2016. The adopted guidelines have been incorporated by reference into Legislative
Policy L-110 and together, these two documents (guidelines and policy), will assist
the Commission in following a consistent approach for the review and approval of
fire protection contract applications.

Policy

It is the policy of the San Diego Local Agency Formation Commission to use a multi-
step process for the review of fire protection contacts and agreements. The process
begins with pre-application consultation; application review; commission
consideration; and commission action. This process will be guided by the following

SAN DIEGO LOCAL AGENCY FORMATION COMMISSION Page 1 of 4
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FIRE PROTECTION CONTRACT POLICY L-110

provisions:

1.

Pre-Application Review and Discussion: Prior to submission of a proposal
requesting LAFCO consideration, the Commission encourages public
agencies and service recipients to participate in a pre-application discussion
with LAFCO staff. As part of the pre-application discussion, the Executive
Officer shall determine whether the proposed fire protection contract or
agreement is subject to or exempt from LAFCO purview. A Certificate of
Exemption shall be issued by the Executive Officer if the contract or
agreement is exempt from LAFCO purview. The San Diego LAFCO and/or
Executive Officer will consider the following contracts and agreements
exempt from LAFCO purview per its adopted guidelines:

a. Renewal of existing contracts, unless the renewal included amendments
or the inclusion of new territory that triggered the 25% change in service
area or employment status.

. Ambulance service agreements.
. Pre-hospital emergency medical services.
. Mutual or automatic aid agreements.

O Qo O T

. Subordinate or subsidiary fire protection activities including, but not limited
to the following: ambulance services; pre-hospital emergency medical
services; mutual or automatic aid agreements; major/minor subdivision
review, major Use Permit review, administrative permit review and
inspections; fire alarm system plan review and inspections; defensible
space inspections and enforcement; business/occupancy inspections in
existing structures; vehicle maintenance and repair; sharing of
management or other personnel between or among multiple agencies;
sharing or loaning of equipment or property between or among multiple
agencies.

Application Review: The Executive Officer shall within 30 days of receipt of a
fire contract or agreement determine whether the associated contract
application is complete and acceptable for filing. The Executive Officer shall
notify the applicant if the application is incomplete and the manner in which
the application can be rectified if determined to be incomplete.

a. Once the application is ready for Commission consideration, the Executive

SAN DIEGO LOCAL AGENCY FORMATION COMMISSION Page 2 of 4



FIRE PROTECTION CONTRACT POLICY L-110

Officer shall give mailed notice of the hearing, at least 21 days prior to the
hearing date, to each affected local agency or affected county and to any
interested party who has filed a written request for notice.

b. The Executive Officer shall also publish the notice of hearing in a
newspaper of general circulation that is circulated within the territory
affected by the proposal and shall post the notice on LAFCQO’s website at
least 21 days prior to the hearing date.

3. Commission Consideration: The Commission shall not approve a proposed
fire protection contract unless it determines, based on the entire record, all of
the following:

a. The public agency will have sufficient revenues to carry out the exercise of
the new or extended fire protection services outside its current area. The
Commission may approve an application where the Commission has
determined that the public agency will not have sufficient revenue to
provide the proposed new or different functions of services, if the
Commission conditions its approval on the concurrent approval of
sufficient revenue sources.

b. The proposed exercise of new or extended fire protection services outside
a public agency’s current service area is consistent with the intent of SB
239, LAFCO'’s state mandates and established policies and procedures.

c. The Commission has reviewed the plan for service.
d. The Commission has reviewed the comprehensive fiscal analysis.

e. The Commission has reviewed any testimony presented at the public
hearing.

f. The proposed affected territory is expected to receive revenues sufficient
to provide public services and facilities and a reasonable reserve during
the three fiscal years following the effective date of the contract or
agreement between the public agencies to provide the new or extended
fire protection services.

4, Commission Action: The Commission may approve, approve with
condition(s), or disapprove, the contract for new or extended services upon
closure of the associated LAFCO hearing and/or administrative proceeding.

a. Approval-If the Commission determines all the requirements under
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FIRE PROTECTION CONTRACT POLICY L-110

Government Code Section 56134 have been met, the Commission shall
adopt a resolution of approval or other associated document. For
contracts that receive consensus from all affected agencies, the
Commission may delegate the approval process to the Executive Officer.
Any administratively-approved fire contract shall be scheduled as an
informational item at the next available LAFCO hearing and may be
subject to ratification, as necessary.

b. Approval with Conditions-If the Commission or Executive Officer approves

Adopted:

the contract or agreement with conditions, the Commission shall adopt a
resolution of approval or other document with the conditions listed. For
contracts that receive consensus from all affected agencies, the
Commission may delegate the approval process to the Executive Officer.
Any administratively-approved fire contract shall be scheduled as an
informational item at the next available LAFCO hearing and may be
subject to ratification, as necessary.

Disapproval-If the Commission or Executive Officer disapproves the
contract or agreement, termination proceedings mirroring the procedures
outlined in Government Code Section 57090 shall be followed. Pursuant
to Government Code Section 57090(a), if a proposal is terminated, no
substantially similar proposal for a change or organization of the same or
substantially the same territory may be filed with the commission within
one year after the date of the certificate of termination. This waiting period
may be waived by the Commission if public health, safety, or welfare
issues are present.

. Reconsideration-The Commission establishes a 30-day request for

reconsideration period tolled from when a fire protection contract is
considered by the Commission or Executive Officer. The request for
reconsideration must be in writing and shall be subject to LAFCO’s
reconsideration rules and payment of associated processing fees.

June 2, 2016
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Attachment Two

SAN DIEGO LAFCO
FIRE PROTECTION CONTRACT GUIDELINES

PURPOSE

To provide guidance to the San Diego Local Agency Formation Commission
(LAFCO) in conducting fire protection contract reviews.

BACKGROUND

Senate Bill No. 239 (SB 239) was signed into law requiring public agencies, under
specified circumstances, to receive written approval from the LAFCO in the
affected counties before providing new or extended fire protection services outside
the agencies’ jurisdictional boundaries. The law does not apply to mutual aid
agreements, pre-hospital emergency medical services, or existing agreements
executed prior to January 1, 2016, unless contractual amendments in 2016 causing
either of the 25% thresholds referenced below are reached. SB 239 amended
Government Code Sections 56017.2, 56133, and added 56134.

OBJECTIVE

Government Code Section 56134 requires LAFCO review and approval for each
new fire protection contract. Section 56134 defines a “fire protection contract” as a
contract or agreement for the exercise of new or extended fire protection services
outside a public agency’s jurisdictional boundaries that does either of the following:

e Transfer responsibility for providing services in more than 25% of the area
within the jurisdictional boundaries of any public agency affected by the
contract or agreement; or

e Changes the employment status of more than 25% of the employees of
any public agency affected by the contract or agreement.

An extension of a fire protection contract entered into on or before December 31,
2015 that would produce either of the 25% thresholds above is deemed to be a fire
protection contract per SB 239. A proposed contract or agreement for fire
protection services in combination with other contracts or agreements, which
results in either of the two threshold criteria, is deemed a fire protection contract
and is subject to LAFCO purview. However, the sponsor of SB 239 has indicated it
is their intent that it be just the one contract rather than all of the contracts within
that service area, as all of the other contracts are not the cumulative trigger of the
25% thresholds. As a result, San Diego LAFCO will review and consider proposed
fire contracts on a case-by-case basis.
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V.

In addition, the amendment or renewal of contracts does not necessarily represent
the exercise of “new or extended” services per the meaning of these terms in SB
239. Most contract amendments or renewals represent transfer of existing service
responsibilities from one agency to another and not the exercise of “new or
extended” services. Therefore, contract amendments and renewals will generally
be exempt from LAFCO purview.

DEFINITIONS

The definition of the following terms will assist in the implementation of Government
Code Section 56134:

e Affected public agency — shall mean any public agency that contains, or
would contain, or whose sphere of influence contains or would contain
any territory for which an extension of fire service is to be reviewed by the
commission. SB 239 contains no sphere consistency requirements with
respect to fire protection contracts.

e Contract or agreement — shall mean a written contract, agreement or
other legal instrument, specifying how service will be extended, provided,
or delivered to an affected public agency.

e Employment status — shall be defined at the departmental or service
provider level and focus on the value of a fire protection contract in
relation to the adopted budget of a proposed service provider or changes
in the number of employees. Note: the bill sponsors indicated that the
intent was not to focus on wages, hours, benefits, or working conditions
as part of employment status but rather the change in service providers as
it applies to the entire department.

e Extended services — services that go above and beyond a class of or
special governmental activity established within and as a part of a single
public agency general function currently provided.

e Fire protection — shall be defined as the governmental activities related
to fire protection and may include rescue, emergency medical, hazardous
material emergency response, ambulance and any other service(s)
consistent with the Fire Protection District Law of 1987 related to the
protection of lives and property. Some fire protection activities (e.g.
administration, management, operations, etc.) are considered subordinate
or subsidiary subcomponents to fire protection and include, but are not
limited to the following:

o Ambulance services

o Prehospital emergency medical services

o Mutual or automatic aid agreements

o Major/Minor subdivision review, Major Use Permit review,
Administrative Permit review (all of which are Discretionary
Permits)



o Plan review/Ministerial Permit review (usually building permits)

o New construction fire inspections

o Fire investigations

o Fire sprinkler system plan review and inspections

o Fire alarm system plan review and inspections

o Defensible space inspections and enforcement

o Business/occupancy inspections in existing structures

o Vehicle maintenance and repair

o Sharing of management or other personnel between or among
multiple agencies

o Sharing or loaning of equipment or property between or among
multiple agencies

e New services — a class of or special governmental activity established
within and as a part of a single public agency general function as provided
on or after January 1, 2016. It should be pointed out that a special district
would be precluded from providing a “new service” unless it has received
LAFCO authorization for activation of latent powers.

e Public Agency — shall be defined in compliance with Government Code
Section 56070. The statutory definition of public agency means “the state
or any state agency, board, or commission, any city, county, city and
county, special district, or any agency, board, or commission of the city,
county, city and county, special district, joint powers authority, or other
political subdivision.” The definition of public agency does not include
Indian tribes, private or mutual water companies.

e Written approval of the Commission — shall mean the adoption of a
resolution or other similar document of the Commission and signed by the
Executive Officer approving the service agreement/contract at a noticed
public hearing.

PRE-APPLICATION PROCESS

Public agencies interested in providing new or extended fire services should
contact the San Diego LAFCO to determine whether the proposed contract will
require LAFCO approval. A pre-application discussion is recommended to address
any possible issues associated with the expansion of fire protection services.

If the proposed contract is determined to be exempt from LAFCO purview, a
Certificate of Exemption will be filed. The Executive Officer's determination of
exemption is appealable to the Commission within 30 days of the issuance of the
determination. Such appeal must be filed in writing with the Executive Officer and
must include specific substantiation for the appeal, directly related to fire protection
and SB 239 requirements. The appeal shall be heard at the next available
Commission meeting that permits adequate public notification.



VL.

SB 239 does not expedite the LAFCO process when all public agencies agree to
the proposed contract. Therefore, in the event that all affected agencies are in
agreement to the proposed change in services, the surcharge for the consideration
of a fire protection contract will be waived for the applicant and a streamlined
administrative approval process will be followed. For more information on the
processing fee regarding fire protection contracts, please review the “Processing
Fee Schedule” section of this policy.

EXEMPTIONS

The bill sponsor, the California Professional Firefighters, indicated that some fire
protection agreements were not intended to be subject to the new law. The San
Diego LAFCO accordingly considers the following contracts and agreements
exempt from LAFCO purview per these guidelines and/or requirements of SB 239:

¢ Renewal of existing contracts, unless the renewal included amendments
or the inclusion of new territory that triggered the 25% change in service
area or employment status

e Ambulance service agreements
e Prehospital emergency medical services
e Mutual or automatic aid agreements

e Subordinate or subsidiary fire protection activities including, but not limited
to the following:

o Ambulance services

o Prehospital emergency medical services

o Mutual or automatic aid agreements

o Major/Minor subdivision review, Major Use Permit review,
Administrative Permit review (all of which are Discretionary
Permits)

o Plan review/Ministerial Permit review (usually building permits)

o New construction fire inspections

o Fire investigations

o Fire sprinkler system plan review and inspections

o Fire alarm system plan review and inspections

o Defensible space inspections and enforcement

o Business/occupancy inspections in existing structures

o Vehicle maintenance and repair

o Sharing of management or other personnel between or among
multiple agencies

o Sharing or loaning of equipment or property between or among
multiple agencies



VII. INITIATION CRITERIA

Public agencies interested in providing new or extended fire services must
complete the following steps prior to adopting an initiating resolution:

e Obtain and submit a written agreement validated and executed by each
affected public agency and recognized employee organization that
represents firefighters of the existing and proposed service providers
consenting to the proposed fire protection contract with their adopted
resolution; or

e Provide, at least 30 days prior to the hearing in regards to the initiating
resolution, a written notice to each affected public agency and recognized
employee organization that represents firefighters of the existing proposed
service providers of the proposed fire protection contract and submit a
copy of each written notice with the resolution of application. The notice
shall, at minimum, include a full copy of the proposed contract; and

e In addition to completing one of the above steps, public agencies must
also conduct an open and public hearing on the resolution pursuant to the
Ralph M. Brown Act or the Bagley-Keene Open Meeting Act, as
applicable.

If a resolution is adopted, the clerk of the public agency or the director of the state
agency adopting the resolution of application shall file a certified copy with the
LAFCO Executive Officer. A request by a public agency for commission approval of
new or extended services provided pursuant to a fire protection contract shall be
made by the adoption of a resolution of application as follows:

e Non-State Agency: In the case of a public agency that is not a state
agency; the application shall be initiated by the adoption of a resolution of
application by the legislative body of the public agency proposing to
provide new or extended services outside the public agency’s current
service area.

e State Agency: In the case of a public agency that is a state agency, the
application shall be initiated by the director of the state agency proposing
to provide new or extended services outside the agency’s current service
area and be approved by the Director of Finance.

e Local Agency Under Contract: In the case of a public agency that is a
local agency currently under contract with a state agency for the provision
of fire protection services and proposing to provide new or extended
services by the expansion of the existing contract or agreement, the
application shall be initiated by the public agency that is a local agency
and be approved by the Director of Finance.



VIII. PLAN FOR SERVICE

An application cannot be submitted to LAFCO unless the legislative body of a
public agency or the director of a state agency completes a plan for service and
independent comprehensive fiscal analysis as part of the application. The plan for
service must address the following items:

1. The total estimated cost to provide the new or extended fire protection
services in the affected territory;

2. The total estimated cost of the new or extended fire protection services to
customers in the affected territory;

3. An identification of existing service providers, if any, of the new or extended
services proposed to be provided and the potential fiscal impact to the
customers of those existing providers;

4. A plan for financing the exercise of the new or extended fire protection
services in the affected territory;

5. Alternatives for the exercise of the new or extended fire protection services
in the affected territory;

6. An enumeration and description of the new or extended fire protection
services proposed to be extended to the affected territory;

7. The level and range of new or extended fire protection services;

8. An indication of when the new or extended fire protection services can
feasibly be extended to the affected territory;

9. An indication of any improvements or upgrades to structures, roads, sewer
or water facilities, or other conditions the public agency would impose or
require within the affected territory if the fire protection contract is
completed; and

10. A determination supported by documentation, that the proposed fire
protection contract meets either 25% threshold. The documentation must
include a copy of the proposed contract. In addition, if the contract affects
25% of the service area, a map and/or Geographic Information System
(GIS) shapefiles recognized by the San Diego LAFCO must be provided in
order for data verification by LAFCO. If the contract affects 25% of the
employment status, budgetary documents disclosing employment statistics
must be provided to LAFCO.



IX.

X1

INDEPENDENT COMPREHENSIVE FISCAL ANALYSIS

The applicant is required to prepare by contract an independent comprehensive
fiscal analysis, in conjunction with the plan for service, to be submitted with the
application. The analysis shall review and document all of the following:

1. A thorough review of the plan for services submitted by the public agency;

2. How the costs of the existing service provider compare to the costs of
services provided in service areas with similar populations and of similar
geographic size that provide a similar level and range of services and make
a reasonable determination of the costs expected to be borne by the public
agency providing new or extended fire protection services; and

3. Any other information and analysis needed to support the findings required
by the Commission’s determinations.

LAFCO REVIEW

Once a public agency submits an application with an adopted initiating resolution,
completed plan for service and finalized independent comprehensive fiscal
analysis, the Executive Officer has within 30 days of receipt to determine whether
the request is complete and acceptable for filing. The Executive Officer will notify
the applicant if the application is incomplete and the manner in which the
application can be rectified to move forward. When the applicant fulfills all
requirements, the Executive Officer shall place the request on the agenda of the
next commission meeting but not more than 90 days from the date that the
application is deemed complete.

COMMISSION HEARING

Once the application is ready for Commission consideration, the Executive Officer
shall give mailed notice of the hearing, at least 21 days prior to the hearing date, to
each affected local agency or affected county and to any interested party who has
filed a written request for notice. The Executive Officer shall also publish the notice
of hearing in a newspaper of general circulation that is circulated within the territory
affected by the proposal and shall post the notice on LAFCO’s website at least 21
days prior to the hearing date.

The Commission may approve, disapprove, or approve with conditions the contract
for new or extended services during the LAFCO hearing. If the contract is denied or
approved with conditions, the applicant may request reconsideration by citing the
reasons for reevaluation. The new law also states that the Commission cannot
approve a proposed fire protection contract unless the Commission determines,
based on the entire record, all of the following:

A. The public agency will have sufficient revenues to carry out the exercise
of the new or extended fire protection services outside its current area.
The Commission may approve an application where the Commission has
determined that the public agency will not have sufficient revenue to
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provide the proposed new or different functions of services, if the
Commission conditions its approval on the concurrent approval of
sufficient revenue sources.

B. The proposed exercise of new or extended fire protection services outside
a public agency’s current service area is consistent with the intent of SB
239, LAFCO'’s state mandates and established policies and procedures.

C. The Commission has reviewed the comprehensive fiscal analysis.

D. The Commission has reviewed any testimony presented at the public
hearing.

E. The proposed affected territory is expected to receive revenues sufficient
to provide public services and facilities and a reasonable reserve during
the three fiscal years following the effective date of the contract or
agreement between the public agencies to provide the new or extended
fire protection services.

Contract Approved

If the Commission determines all the requirements under Government Code
Section 56134 have been met, the Commission will adopt a resolution of approval
or other associated document. For contracts that receive consensus from all
affected agencies, the Commission may delegate the approval process to the
Executive Officer. Any administratively-approved fire contract will be scheduled as
an informational item at the next available LAFCO hearing and may be subject to
ratification, as necessary.

Contract Approved with Conditions

If the Commission approves the contract with conditions, the Commission will adopt
a resolution of approval or other document with the conditions listed. For contracts
that receive consensus from all affected agencies, the Commission may delegate
the approval process to the Executive Officer. Any administratively-approved fire
contract will be scheduled as an informational item at the next available LAFCO
hearing and may be subject to ratification, as necessary.

Contract Disapproval

If the Commission or Executive Officer disapproves the contract, the applicant may
request for reconsideration by citing the reasons for reevaluation. If the
reconsideration does not change the initial decision, the Commission will adopt a
resolution of disapproval.

REQUEST FOR RECONSIDERATION

SB 239 specifies that an applicant may submit a request for reconsideration if the
commission denies the contract or approves with conditions. Under LAFCO statute,
any person or affected agency may file a written request with the Executive Officer
requesting amendments to or reconsideration of a resolution adopted by the
commission within 30 days of the adoption date pursuant to Government Code
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XV.

Section 56895. The new law discusses the opportunity to request for
reconsideration but there is no reference of any deadline to submit a request. For
continuity, the Commission will establish a 30-day request for reconsideration
period tolled from when fire protection contract(s) are considered by the
Commission.

TERMINATION PROCEEDINGS

Pursuant to Government Code Section 57090(a), if a proposal is terminated, no
substantially similar proposal for a change or organization of the same or
substantially the same territory may be filed with the commission within one year
after the date of the certificate of termination. The new law discusses the
requirements to execute a fire protection contract but there is no reference of any
termination proceedings. For continuity, the Commission will establish termination
proceedings mirroring the procedures outlined in GCS 57090.

PROCESSING FEE SCHEDULE

The Commission currently has in place a fee schedule for contractual service
agreements based on acreage. Fire protection contracts will be included as part of
the established fee schedule structure. In addition to the standard processing fee,
there will be a 30% non-refundable surcharge for consideration of fire protection
contracts. The surcharge will not apply to fire protection contract when all affected
public agencies agree to the proposed change in service.

CLARIFYING INFORMATION FROM BILL SPONSORS

Following Governor Brown’s approval of SB 239 in October 2015, representatives
of the California Association of Local Agency Formation Commissions (CALAFCO)
met with stakeholders and Sponsors of the bill to discuss the legislative intent. The
following is a summary of the meeting between CALAFCO and stakeholders. The
Commission will accordingly consider the following when implementing SB 239.

What the bill is intended to do according to the sponsor:

e Require the applicant to provide LAFCO, as part of the application,
whether the 25% service area or employment status trigger is occurring.

e It is up to each LAFCO in California may determine what the required
proof would be (for example, service maps demonstrating the change of
+25% of the service area, or employment statistics that would provide
proof of the +25% of change in employment status). Each LAFCO is
encouraged to create local policies on what they would require as the
proper documentation.

e While the term “employment status” found in 56134(a)(1)(B) is not
defined, it is the intent of the sponsor that this means a change in service
providers (department as employer). While a change in
wages/benefits/hours worked/working conditions may be viewed by some



as a change in “employment status, but, it was, according to the sponsor,
not the original intent of the sponsors.

e The change in employment status of the employees of any public agency
affected by the contract or agreement is intended to apply to the entire
department.

e Section 56134(a)(2) states in part, that if a contract or agreement that, in
combination with other contracts or agreements, triggers the +25%
change in service area or employment status, it shall be subject to the
definition of a fire protection contract pursuant to this section, and as such
will not be exempt from this process. The sponsor indicated it is their
intent that it be just the one contract rather than all of the contracts within
that service area, as all of the other contracts are not the cumulative
trigger of the +25%. Each LAFCO is encouraged to consider a local policy
to clarify the situation.

What the bill is not intended to do according to the sponsor:

e The bill is not intended to apply to the renewal of existing contracts,
unless the renewal included amendments or the inclusion of new territory
that triggered the +25% change in service area or employment status.

e The bill is not intended to apply to mutual or automatic aid agreements.

e The bill is not included to apply to ambulance service agreements.

e If a current contract expires and an agency no longer wants to contract for

services and will take over providing the services themselves, the bill does
not apply, as there is no contract to review and approve.

Adopted: February 1, 2016
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