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KEY EXAMPLES

EXAMPLE 5

City of Hollister/County of San Benito County
(San Benito County)

In 2004, the County of San Benito, the City of Hollister, and the countywide San Benito County
Water District entered into a Memorandum of Understanding (MOU) establishing the Hollister Urban
Area (HUA). Under the MOU, the City of Hollister agreed to upgrade its wastewater treatment
plant to serve approximately 90% of the area identified within the HUA boundary, which was to be
developed in the future. However, the agreement was silent on LAFCo's role and ignored the fact
that City sewer extensions into the County required LAFCo review and approval.

In November 2012, after the approval of the MOU by all parties, county staff prepared a brief
report and Resolution for LAFCo to adopt the HUA boundary at a LAFCo Commission meeting. The
report and resolution failed to reference a sphere of influence or formation of an entity that would
have been under the purview of LAFCo to establish. Additionally, the report and resolution failed
to state that the purpose of having LAFCo adopt the HUA was to satisfy provisions of Government
Code (GC) Section 56133. Unfortunately, after Commission approval the City discontinued seeking
LAFCo approval of sewer extensions outside the city limits from November 2012 to January 2015.
One large project during this post-LAFCo period involved over 1,200 dwelling units.

On January 22, 2015, after both a thorough review of the prior actions to establish the HUA and an
introduction of GC Section 56133 to the LAFCo Commission, the Commission adopted a resolution,
confirming “...that the City must first request and receive written approval from the Commission”
before extending sewer service outside the City limits.

On August 15, 2016, the City of Hollister, despite having been previously advised of LAFCo
processes, entered into another agreement - this time with regional potable water service provider
Sunnyslope County Water District (CWD). In this agreement, the jurisdictions self-determined
that they were exempt, under GC section 56133(e)(1), from LAFCO approval authority. To justify
this self-determination, Section 1.02 of that agreement references a 2007 “Billing and Collection
Agreement” in which Sunnyslope CWD agreed to collect the monthly sewer bills for the City for any
property where the District would collect a water bill. Since the Billing and Collection Agreement
was not in accordance with the provisions or intent of GC Section 56133, the City and District were
non-compliant with state law. However, Sunnyslope CWD continues to maintain that the City sewer
extensions are exempt.
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KEY EXAMPLES

EXAMPLE 6

Coachella Valley Water District/City of Coachella
(Riverside County)

Riverside LAFCo became aware of the City of Coachella and the Coachella Valley Water District
(CVWD) providing new and extended services beyond its jurisdictional boundary in 2021 as part
of its Comprehensive Countywide City Municipal Service Review process. The City of Coachella
confirmed that it and CVWD are actively providing water and wastewater services outside their
boundaries. CVWD boundaries overlaps the City of Coachella’s boundaries and SOI boundaries.
The City provides wastewater within their Sanitary District which extends outside its boundary,
however never requested nor received approval from Riverside LAFCo. Separately, the City provides
water outside of its boundary by contract - executed in 2007-2008 - and similarly did not request or
receive approval from Riverside LAFCo.

Since the services were extended without benefit of any public process, a conflict has now arisen
with the City of Indio who is arguing that they are better suited to service the area with both water
and wastewater. Riverside LAFCo is currently reviewing the claims and seeking resolution.

EXAMPLE 7

Lake Sherwood Community Service District
(Ventura County)

Ventura LAFCo became aware that the Lake Sherwood Community Services District had since
2001 approved dozens of new potable water service connections to properties located outside
its boundaries without LAFCo approval. The CSD, which when formed absorbed most of a private
mutual water company, believed that it could provide new water service to any of the properties
that were within the now defunct mutual water company, even though they were outside the
CSD’s boundaries. The CSD never consulted with LAFCo, but instead self-exempted these service
extensions from LAFCo review believing that since the mutual water company'’s existence predated
January 1, 2001, serving these properties was exempt from LAFCo review under Government Code
Section 56133(e)(4). It was only after multiple meetings and legal opinions that the CSD accepted
that these services were not, in fact, exempt from LAFCo review, because the exemption applies
only to services that were actually being provided prior to 2001. The resolution to the unlawful
connections involved many months of LAFCo staff time, tens of thousands of dollars of taxpayer
money, and the formation of new waterworks district, all of which could have been avoided had the
CSD been required to consult with LAFCo before providing the services.

White Paper | Clarifying LAFCo Authority under Government Code Section 56133(e)




U
PROPOSED SOLUTION

Government Code Section 56133(e) should be amended to explicitly confirm that LAFCos
- not local agencies - are the authorized entity to determine whether a contracted service
requires LAFCo approval pursuant to Section 56133(b) and (c) or is exempt from the
LAFCo process under 56133(e).

This can be accomplished by either:

1. Amending the preface of Government Code Section 56133(e) to add “as
determined by the commission”, or

2. By adding a new subparagraph (f), which states: “Final determination regarding
the applicability of exemptions under subparagraph (e) above shall rest solely
with the commission.”
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CONCLUSION

The Legislature clearly and significantly delegated its authority to LAFCos to regulate,
examine and plan for the establishment, expansion, and reorganization (consolidations,
mergers, etc.) of cities and most special districts and their municipal services against
current and anticipated community needs. This regional planning is a cornerstone of
consistent, predictable, and sustainable infrastructure. The intent behind Government
Code Section 56133 is to limit new and/or extended municipal services outside of
an agency's jurisdictional boundary to ensure that those services do not conflict with
the objectives of the LAFCo and the Legislature. Due to this lack of specificity, some
contracting public agencies are interpreting Section 56133(e) as not requiring any
notification to LAFCo and are, in effect, exempting themselves from any notification to
LAFCo. However, LAFCos maintain that the legislative intent behind
the Cortese-Knox-Hertzberg Act makes it clear that the final
determination of whether a service contract is exempt from
a LAFCo process is a function for the LAFCo - not the
contracting entities. The latter is further reinforced
by the fact that a LAFCo's lack of knowledge of
a service that has been exempted, even when
rightfully exempted, impacts later service review
determinations and can introduce situations that
LAFCos were  specifically created to prevent:
inefficient and duplicative services.

Consequently, an amendment to Government
Code Section 56133(e) is needed to clarify and
make explicit that it is the LAFCo, and not the
contracting service providers, which determines
when a proposed new or extended service requires
LAFCo approval or whether that service qualifies for

an exemption from a LAFCo process under Government
Code Section 56133(e).
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