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SUBJECT: Update on Commission Action to Join Monterey LAFCO Amicus Brief

SUMMARY

The Special Districts Advisory Committee (‘“Committee”) will receive an update on San
Diego LAFCO’s recent action to join an amicus brief in support of Monterey LAFCO’s appeal
of a trial court decision with potential statewide implications. The Commission approved
participation at its October 6, 2025 meeting and authorized a contribution of up to $1,200
toward preparation of the filing. The brief, led by Monterey LAFCO and prepared by
Nossaman LLP, seeks to affirm that LAFCO decisions are governed by substantial evidence
as provided under LAFCO law, rather than more restrictive legal standards that could limit
LAFCO authority. This item is provided to the Committee for information only.

BACKGROUND
Monterey Peninsula Water Management District v. Monterey LAFCO

In 2022, Monterey LAFCO denied an application seeking activation of latent powers for the
Monterey Peninsula Water Management District to provide retail water service. The District
challenged the decision in court, asserting LAFCO exceeded its discretion in considering
relevant factors. While the trial court acknowledged that some reasons cited by Monterey
LAFCO were well-supported by substantial evidence, the court ruled in favor of the District,
determining LAFCO's decision lacked a "rational connection." Monterey LAFCO is now
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appealing, arguing the trial court misapplied the legal standard by requiring more than what
the Cortese-Knox-Hertzberg Act specifies. Under the Act, LAFCO decisions may only be
overturned if they lack "substantial evidence" and cause substantial harm."

DISCUSSION

This item provides the Committee with an update on the Commission’s recent action to join
an amicus brief supporting Monterey LAFCO's appeal of a trial court decision that applied a
stricter legal standard than required under LAFCO law. The case involves whether LAFCO
decisions should only need "substantial evidence' to be upheld in court, or if they must also
demonstrate a "rational connection" as the trial court ruled. At its October 6, 2025 meeting,
the Commission approved joining the amicus filing and authorized a contribution of up to
$1,200 toward legal costs.? Staff will provide updates as the appellate proceedings progress.

ANALYSIS

San Diego LAFCO’s participation in Monterey LAFCO’s amicus brief provides a strategic
opportunity to help safeguard LAFCOs’ decision-making authority under existing law.
Allowing the trial court’s heightened “rational connection” standard to stand could expose
all LAFCO decisions to greater legal vulnerability beyond what the Cortese-Knox-Hertzberg
Act requires. The modest funding contribution supports efforts to preserve LAFCO's right to
make decisions based on substantial evidence alone.

RECOMMENDATION

This item is presented to the Committee for information only.
ALTERNATIVES FOR ACTION

None.

PROCEDURES

This item has been placed on the Committee’s agenda for information as part of the consent
calendar.

On behalf of the Executive Officer,

pi -

Priscilla Mumpower .
. . . 1) Lower Court Decision:
Assistant Executive Officer Monterey Peninsula Water Management District v. Monterey LAFCO

Attachment:

Reference to Government Code, § 56107(c).
Other LAFCOs joining the amicus brief to date are Sacramento, San Mateo, Orange, Los Angeles, and Marin.
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ELECTRONICALLY FILED BY
Superior Court of California,
County of Monterey
On10/25/2023

By Deputy: Conder, Perla

SUPERIOR COURT OF CALIFORNIA
COUNTY OF MONTEREY

Monterey Peninsula Water Management District
Case No.:  22CV000923

Petitioner(s) Plaintiff(s) ‘ ‘ ‘
INTENDED STATEMENT OF

vs. DECISION

Local Agency Formation Commission of
Monterey County. et al.

Respondent(s) Defendant(s)

The instant matter came on for hearing and trial on the merits on September 21. 2023 at
8:30 a.m. in Department 13. Petitioner Monterev Peninsula Water Management District
("MPWMD™) was represented by Edward Schexnavder and Peter Damrosch. Respondent Local
Agency Formation Commission ("LAFCO™) was represented by Richard Egger and Reed
Gallogly. Intervenor California-American Water Company (“Cal-Am™) was represented by

George Sonett.

Oral argument was heard. and the Court allowed the parties until October 12. 2023 1o file
additional citations to the administrative record. at which time the matter would be taken under

submission.

Now. at a later time. the Court rules that a peremptory writ of mandate shall issue. as

follows. for the reasons set forth below:

I. Factual and Procedural Background

This petition for writ of mandate filed by Petitioner Monterey Peninsula Water

Management District (“Petitioner.” "MPWMD™ or “District™) against Respondents Local
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Agency Formation Commissibof Monterey County (“Monterey LAFCO” or the
“Commission” or “LAFCQO”) and the Commissioners of LAFCO (collectiveReSpondents”),

arises out of the ongoing saga involving water management in Monterey County.

By way of brief background, the Petition alleges that on November 6, 2018, Monterey
voters approved Measure J which directed the District to acquire all the als€atlifornia-
American Water (“Cal-Am”), the private utility that has owned and operatdlbnterey Water
System (“MWS”) for more than 55 yedr®roponents of the measure contended that Cal-Am
had mismanaged the MWS for decades, leading to recurring moratoria on watetioosrend
some of the highest water rates in the country. Following Measure J's adoptiorsttiat as
worked to comply with the voters’ directive to acquire Cal-Am’s system. ThedDigrepared
an economic feasibility study in 2019 and an environmental impact report (“EIR”) in@020 t
study acquisition of the Cal-Am system. In 2020, Cal-Am also filed a lawstlits Court to
challenge the District’'s EIR (Case No. 20CV003201), but this Court concluded on November 19,
2021 that Cal-Am’s suit was meritless.

As further alleged in the petition, the District applied to Monterey LAKC&nex 58
parcels, update its Municipal Service Review and Sphere of Influence Stddgctavate its
“latent power® to sell water to retail customers, a power the District believes itiezsig used
but felt Monterey LAFCO approval would reinforce. However, throughout the Monterey
LAFCO proceedings, Cal-Am repeatedly demanded additional studies arbivaigeis
concerns regarding the District’'s proposal. In response, Monterey LAHE®Dan independent
financial consultant who concluded the District’s proposal would result in cost sauial-
Am’s customers under a range of reasonable assumptions. The Montelt@pLEBecutive

Officer agreed and recommended that Respondents approve the District's propasal, but

! Local agency formation commissions are agencigsaversee the physical boundaries and structdilesa
governments.

2 The text of Measure J appears at AR 9679-9681.
® The Cortese-Knox-Hertzberg Local Government Retmgdion Act (“CKH”), Government Code sections 5600
et seq., which governs LAFCO proceedings, includpsocedure for special districts to request atitiveof a

“latent service or power” — a power granted by dinglegislation but that a district does not cuthg exercise.
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December 6, 2021, following relentless lobbying by Cal-Am, the MontereyOGAF

Commissioners voted 5-2 to reject the staff’'s recommendation.

The District contends that multiple Monterey LAFCO Commissioners wesedia
against the District, including one Commissioner who openly stated his belief that publ
agencies were incapable of providing services effectively and another i€siomar who co-
authored the official ballot argument against Measure J. For example, thetplsads that
Commissioner Gourley, who introduced the motion to deny staff’'s recommendationsegpres
animus against public entities providing public services, stating: “I'm defjrfii@n a private
sector [background], not the public sector. | don’t think the government can run anything
efficiently, and | think we've seen that.” Additionally, Petitioner contends Cissianer Poitras
demonstrated bias on behalf of the Monterey County Regional Fire Distriat District”) and
against the proposal, stating: “The district | represent, personally, is idgii@eunty Regional
Fire District. They are slated to lose $140,000 per year if this goes througlis @ha
considerable concern to me.” Commissioner Poitras further indicated that heshad be
coordinating with the Fire District and represented that district’s unigeeests.

The District further asserts that the Commission voted to reject thecDsgbroposal
without a written basis for its decision, but then instructed staff to prepare ageastsolution
to justify the decision. Lastly, the District alleges the Commissitmés resolution departed
from the grounds of the December 6 deliberations in significant ways, onsittimg of the
Commissioners’ indefensible statements and citing new evidence that went omeeati the
December 6 hearing.

On January 31, 2022, the District sought reconsideration of the Monterey LAFCO
decision and also requested that several of the Commissioners recuse trefrsaltierther
consideration of the District’'s proposal. On February 28, 2022, the Commission denied those

requests and terminated the proceeding.

The District filed the present First Amended Petition for Writ of Mandagiab that
Respondents’ decision failed to satisfy the requirements of the Cortese-kenizbetg Act and

violated key provisions of the California Environmental Quality Act (“CEQAIY atate law.
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Among other things, Petitioner pleads the Commission mishandled the essentialforcairy
latent powers proposal, which is whether the District would have sufficient retenagy out
its proposal; disregarded its own internal policies when it engaged in an tursttluend ill-
informed review of potential environmental impacts of the District’s proposdidanied the
District a neutral and unbiased hearing. As such, Petitioners requested thatithissue (a.) a
writ of mandate directing Respondent to vacate and set aside its denial ofttict’®proposal
and reconsider that proposal in compliance with all applicable law, and (b.) an oruncti
directing three of the LAFCO Commissioners to recuse themselves &itigation in

proceedings related to the District’s proposal.

Subsequently, Cal-Am filed a motion for leave to intervene. On August 2, 2022, this
Court signed an order permitting Cal-Am to intervene subject to various conditiolusling
the conditions that Cal-Am would not delay or prolong the proceedings or requestragicxt
of time without first obtaining consent from the parties; would coordinate itsrgyiefith
Monterey LAFCO to avoid duplication; would not address whether the Monterey QAFC
Commissioners were biased or failed to exercise their independent judgmemnttasdyi
LAFCO was the proper party to argue this issue; would apply to the Court to ohtéimgaon
whether it could object to any settlement reached between the parties; addatcadvance

affirmative defenses not advanced by Respondents or otherwise enlarge thinifisigeasé.

On September 15, 2022, the District filed the First Amended Petition (“FAP”) waich i
the presently operative pleading. Subsequently, Respondents and Cal-Am demurred to and
moved to strike the FAP. On December 13, 2022, this Court issued a ruling sustaining without
leave to amend the demurrer to the first cause of action for decisionmakantigranted in
part the motion to strike certain allegations relating to the issue of devaken bias. However,
the Court also denied the motion to strike relative to allegations of bias that could tinéorm

analysis of the second cause of action for violations of the Cortese-Kno)oétgrixct's

* Since 2019, the Court has heard the following ensttamong others: a challenge to the construofian
desalination plant iMarina Coast Water District v. County of Montereyal. (19CV003305); a dispute over
various agencies’ competing claims to manage gneatet in the Marina area ity of Marina, et al. v. Nemeth,
Karla, et al.(19CVv005270); and Cal-Am'’s challenge to the ElRgared for the potential acquisition and operation
of the Monterey Water System @al-Am v. Monterey Peninsula Water Management Ristt0CV003201).
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requirement that LAFCO Commissioners exercise independent judgment ondb¢halpublic

as a whole. Lastly, the Court on that date issued an order to show cause why Cebpiant

in intervention should not be dismissed given the fact Cal-Am’s demurrer apparefdtgdi

two of the conditions of intervention. On April 28, 2023, the Court discharged the order to show

cause and set this matter for a hearing on the petition for writ of mandate.

Currently before the Court is the petition for writ of mandate. Petitionesdih opening
brief which was opposed by LAFCO and responded to by intervenor Cal-Am. Pesitads@r
submitted requests for judicial notice in support of their opening brief and reglyviehile Cal-

Am submitted a request for judicial notice in support of its response to the opening brief

REQUESTS FOR JUDICIAL NOTICE

The parties’ respective requests for judicial notice are GRANTED, analsdollows:
Petitioner requested, in conjunction with its Opening Brief, judicial notice of
a. January 27, 2020 letter from Manatt, Phelps law firm to Petitioner;

b. Monterey LAFCO Policies and Procedures Relating to Spheres of Influshce
Changes of Organization and Reorganization (adopted February 24, 2020);

c. excerpts from The Commission on Local Governance for theé&@itury Growth
Within Bounds: Report of the Commission on Local Governance for th€eatury (Jan.
2000); and

d. Assembly Floor Analysis (July 23, 2001) of A. B. 948, as amended June 26, 2001
(2001-2002 Reg. Sess.)

Intervenor Cal-Am requests judicial notice of
a. a District Special Board Meeting slide presentation dated April 3, 2023;
b. the District’'s April 3, 2023 Purchase Offer for Monterey Water System and

Transmittal of Appraisal Report in lieu of Summary Statement of Appraisd

c. Cal-Am’s April 28, 2023 Response to the MPWMD Purchase Offer.

Petitioner also subsequently requested, in support of its Reply Brief, judidcd obt

INTENDED STATEMENT OF DECISION 22CV000925 Pagef 34



a. Senate Floor Analysis (June 5, 2008) of A.B. 2484, as amended May 21, 2008 (2007-
2008 Reg. Sess.);

b. excerpts from the Legislative History of A. B. 2838 (1999-2000) Reg. Sess.;

c. Supplemental Excerpts from The Commission on Local Governance fof'the 21
Century, Growth Within Bounds: Report of the Commission on Local Governance for'the 21
Century (Jan. 2000).

The parties’ respective requests for judicial notice are granted, ghittio@i Court notes
not all are actually necessary for the Court to reach its decision in thes.matt

Threshold Issues

Cal-Am requests the Court rule whether a decision by LAFCO was ngadesée first
place for Petitioner MPWMD to activate its latent power to sell watestéol customers.

As noted by Petitioner’'s Opening Brief at p.11, fn.3, “[w]hether LAFCO appmval i
necessary for the District to provide retail water service was natue efore Monterey
LAFCO, and is not before the Court in this action.” What Cal-Am is requesting thetGalart
therefore, is issue an advisory opinion, which would be inappropriate. Cal-Am’s request
additionally runs counter to the conditions imposed by the Court in allowing intervehion: t
Court’s August 2, 2022 Order Granting California-American Water CompangteoMFor
Leave To Intervene specifically states: “Cal-Am may not raiseaffitynative defenses that

LAFCO does not raiser otherwise enlarge the issues in this caffemphasis added].

Accordingly, the Court will not address, and it was in violation of the terms of the

Court’s order permitting intervention for Cal-Am to request a ruling on, thig.iss

Standard of Review

Government Code section 56107(c) provides that “[ijn any action or proceedingkp attac
review, set aside, void, or annul a determination by a commission on grounds of noncompliance
with this division, any inquiry shall extend only to whether there was fraud orwamiaj abuse
of discretion. Prejudicial abuse of discretion is established if the court findb¢ha
determination or decision is not supported by substantial evidence in light of the whaote’rec
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The appropriate standard of review, by the trial court in an ordinary mandamus
proceeding, of LAFCO’s action is not confined to whether the agency failggbly @ properly
interpret the law, and whether the decision was arbitrary, capriciouseat faifollow the
procedure required by law or lacks evidentiary support. The court must ensure tpat@nkas
adequately considered all relevant factors, and has demonstrated a ratoeation between
those factors, the choice made, and the purposes of the enabling $étBtEl & Co. v. Solano
County Local Agency Formatid®omm’n (1998) 62 Cal.App21223, 1227, 1228, citing
California Hotel & Motel Assn. v. Indus. Welfa@®mm.(1979) 25 Cal.3d 200, 212.) While
“LAFCO decisions do not require formal findings, [they] do require a stateohdatsis
sufficient for judicial review of the decision.S&an Joaquin County LocAlgency Formation
Commission v. Superior Cou2008) 162 Cal.App.4th159, 171, fn.4.)

The Petitioner, of course, bears the burden of pleading and proving the facts upon which
the claim for relief is basedCélifornia Pub. Recs. Rsch., Inc. v. City of Alamg{19) 37
Cal.App.5th 800, 805.)

The Court proceeds to rule on the Petitioner’s substantive challenges as:follow

Argument #1: Did LAFCO Fail To Consider Properly Whether MPWMD Would Have
Sufficient Revenue To Expand Its Water Service?

Analysis of this issue starts with the applicable statutory languagehe CKH Act.

Government Code section 56824.14(a) states in pertinent part that a LAFCO “...shall not
approve a proposal for the establishment of new or different functions or clasaaéssaithin
the jurisdictional boundaries of a special district unless the commission ohetefimat the
special district will have sufficient revenues to carry out the proposed neifesent functions
... .” The section expressly forbids approval of a proposed action unless a LAFCQineser

the agency will have sufficient revenue to carry out the proposed function.

Government Code section 56668 lists a variety of factors for consideration irtiegalua
an application for a change of organization to provide new services. This saqirgtaced with
the following language: “Factors to be considered in the review of a propodahcluae, but

not be limited to, all of the following: ... .” This language tells us two things: fillstf éhe
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factors listed in the sectianustbe considered. Second, other fact@s alsobe considered —
the list is not exhaustive. “The touchstone of statutory interpretation is the protiaebteof the
Legislature.” Quarterman v. Kefauvgd997) 55 Cal.App.4th1366, 1371.) “Because the
statutory language is generally the most reliable indicator dfléyie intent, we first examine
the words themselves, giving them their usual and ordinary meaning and cortsieaino
context. When statutory language is clear and unambiguous, there is no need fortmmatrdc
courts should not indulge in it.Uper Techs. Pricing Cas€2020) 46 Cal.App.5th 963, 973.)

All parties acknowledge the applicability of and discuss the facted listsubsection (k)
of Government Code section 56668, which lists as a mandatory factor for considerdtmn “[t]
ability of the newly formed or receiving entity to provide the services teaharsubject of the
application to the are&cluding thesufficiency of revenues for the services following the

proposed boundary changgEmphasis added.]

But the parties part company on whether LAFCO here properly — or petoafisidered
that topic. Petitioner District contends that Respondent LAFCO improperlgssgdf this factor
based on the costs of mounting an eminent domain actexgtorethe Cal-Am system, and
particularly on the monetary consequences to Respondent if such an actiomsumeessfut
without considering the ability of Petitioner to generate sufficient reviatiogving a successful

acquisition.

Petitioner District proposed several means by which it could generate revéowiadol
acquisition. Specifically, Petitioners state the District proposed to #nacguisition of Cal-
Am'’s system, a necessary prerequisite to expanding its water sepriogarily [through] water
rates and charges,” including (1) volumetric rates and meter charges, (23uygtky
availability charges, (3) connection and impact fees, (4) capacity and deealogmrges, (5)
system capacity charges, (6) fire service rates, (7) drought andrgercates, (8) permit fees,
and (9) other “water rates, water connection fees, [and] surcharges” ad (@pdring Brief at
p. 17, citing AR 03697, 03743-44.) The District indicated these funding mechanisms ensured a
“full cost recovery of all operating, capital, and interest costs” foptbposed serviceld. at p.
18, citing AR 03744.) Further, Petitioners state that LAFCO’s own ExecutivecOéxtensively
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analyzed the District’s sources of revenue and recommended approving tiw’ ®ist
application, concluding the “District’s broad financial powers . . . support a finkiatdhe
District will have sufficient revenues to implement the proposed” servicensixpa (bid.,
citing AR 01852-53.)

In response, LAFCO contends that it considered the ‘financial fegsibilRetitioner’s

proposal, and that such was sufficient to meet its statutory obligation to constdefka

The actual reference to factor (k) in LAFCO’s Denial Resolution is oewtan Section
2 of the Denial Resolution:

The Commission has considered feasibility-related information in the remord f
this proposal, including the Berkson Associates report dated October 11, 2021. Among
other findings generally in agreement with the methodology used in the District’s
financial feasibility analysis (the Raftelis Report), key findingthie Berkson repott
also cautioned that:

* “The eminent domain process will resolve many of the uncertainties of the
District proposal, however, the outcome may reduce the District
proposal’s financial feasibility.”

* “In the event of District loss, abandonment, or failure to finance and
acquire the system, significant additional District costs could be incurred.”

* “Public acquisition and ownership of the Cal-Am system will reduce
property tax revenue to public agencies.”
“In considering factor (k), the Commission determines that the Distpobigosal
and other evidence in the record does not adequately establish that Distrigtiacquis

and ongoing ownership of the water system would be financially feasible.”

(AR 00013.)

Yes, LAFCO did recite that it was considering factor (k). But there wasgygla
misunderstanding in LAFCQO’s interpretation and application of this statutoatydated
factor. There are two flaws in LAFCQO'’s approach: (1.) The standard wiAEICO

> Berkson was a consultant for Respondent LAFCOteiafwas an economic consultant for Petitionetridis
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employed was ‘financial feasibility’ -- not the statutorily prelsed sufficiency-of-
revenues standard of Government Code section 56668y (2.) it was based upon

(a.) costs of acquisition via an eminent domain action by MPWMD and the chances of
success of such an action without addressing the ability to absorb such costs through
revenue following acquisition, as well as upon (b.) the property tax loss potentialrto othe
governmental agencies. Neither of these financial aspects bearsiangl r@iationship

to the statutory standard of whether the District could through water radéseor

charges generasaifficient revenues to provide the proposed services follaweng
proposed action. “Mandamus will not lie to control an exercise of discretion, i.e., to
compel an official to exercise discretion in a particular manner. Mandamusso@y i
however, to compel an official both to exercise his discretion (if he is required/y la
do so) ando exercise it under a proper interpretation of the applicable’l@d@ommon
Cause v. Board of Supervisqd989) 49 Cal.3d 432, 442 [citations omitted; emphasis
added].)

Given that the list of factors in Government Code section 56668 is by that sectign’s ver
terms not exclusive, the Court is not in this ruling stating that LAFCO could not havedereds
other economic consequences as it did. But those cannot be substituted for the statdeds ma
- that sufficiency of revenues following the proposed action be considered.

Similarly, Section 3 of the Denial Resolution, addressing the related reguiref

Government Code section 56824.14(a), recited that “the District has failed to dexteotstt it
will have sufficient revenue to carry out the proposed new or different functionssrotla
services, and failed to demonstrate it has the ability to finance an un$ulcesssent domain
action” (AR00015), pointing to “the Commission|['s] voiced concerns over the potentialtoost
the District if it is unsuccessful in an eminent domain action against Cal{AR00015).
LAFCO then stated its reasoning as follows:

“The Commission considered Berkson Associate’s October 11, 2021 memo which,

on page 5, detailed the financial consequences to the District if it loses, abandons,

or fails to finance and acquire Cal-Am’s system. Berkson’s memo findscaignifi
District costs could be incurred, specifically as much as $34 million.”

® The ‘feasibility’ standard employed by Respondappears to result from conflation of language fidemsure J,
Section IV, adding Rule 19.8 to the Petitioner Bists Rules and Regulations language which stat@art that
“[i]t shall be the policy of the District, if andlwen feasible, to secure and maintain public ownershall water
production, storage and delivery system assetsrdirastructure providing services within its teory.” (AR 09680-
09681.)
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Additionally, the Commission considered Cal-Am’s October 19, 2021 letter on
page 5 and Tab C, which stated, in part:

“The mere prosecution of the eminent domain lawsuit carries considerable
financial risk for MPWMD, and hence to Monterey residents...If MPWMD fails
in its eminent domain lawsuit, it will be required to pay all attorneys’ feds a
costs incurred by Cal-Am, as well as its own — with nothing to show for it...Data
from the Claremont and Apple Valley cases suggest that a $25 million to $34
million loss estimate is conservative. There has been no proof that MPWMD
could sustain such a financial loss without impairment of operations or
assumption of costs new debt.”

(AR 00015.)

This determination by LAFCO focused on economic consequences in the event an
eminent domain action by District failed — in which event, of course, it would not be
“...carry[ing] out the proposed new or different functions or class of servicesih Abe
language of Government Code section 56668 (k) is specifically directed to aetgrmhether
“... the special district will have sufficient revenues to carry out the proposed raifieoent
services. ... .” There is no rational connection between the sufficiency of revenusy tmuta
the proposed service upon successful acquisition of the water service by eminentatamai
non-recoupable costs in the event the eminent domain action failed and the @ssicbt

proceed to carry out the proposed service.

Since the ‘rational connection analysis needs to occur at the inception of the court’
analysis’,McBail, supra 62 Cal.App.4th at 1230, and the lacking rational connection is a
procedural error, the Court need not address whether substantial evidence suppdZt&sLAF

decision.

Argument #2: Was Denial Improperly Based Upon Impacts To Property Tax Revenue?
The Denial Resolution asserted that the District’s “proposal’s etieqisoperty tax
revenues would be detrimental to the finances and operations of local public ajencies
(ARO0009). LAFCO reasoned that because publicly-owned property is tax-exieenpistrict’s
acquisition of the Monterey System — a necessary step for the District tdgtbeiproposed

water service — would remove property from the tax rolls. That would in turn reduce tax
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revenues to other agencies, a factor which LAFCO concluded weighed againstrapirevi

application. Petitioner’s challenge to this is twofold.

A. Petitioner argues that LAFCO lacks the authority to consider tax consegjuenc
because the Legislature never authorized LAFCO to approve or disapprdisttiot’'s
acquisition of private property. Petitioner’s contention is that the Legjislanly gave LAFCO
authority in Government Code section 56824.14 to consider the District’s ability to progide t

new class of services and its impacts on existing providers.

The Court is not persuaded by this argument. Government Code section 56824.14
addresses certain information whitlustbe submitted by a special district in its plan for
services, and does not, when read in context with the rest of the statutory scheneodinpiéa
the factors which LAFCO may evaluate in considering a special distpatposal for a Change
of Organization to provide new services. On the other hand, Government Code section 56668
sets forth the factors which LAFCO must consider -- and which necessarjywath them the
authority for LAFCO to do so. Among those are subsection (b) [probable effect of theguropos
action on the cost and adequacy of services in the area and adjacent areas] atons(d)géhe
effect of the proposed action on adjacent areas and on mutual social and econorsis,iatete
on the local governmental structure of the county]. LAFCQO’s consideratitve @irobable tax
revenue consequences upon other governmental service agencies here waswitbipetie

scope of these factors and hence of LAFCO’s authority.

B. Petitioner also argues that the administrative record does not suppo®isAFC
position that the District’'s proposal will significantly affect the seggiwhich other agencies

provide.

The Court believes that the evidence from the Monterey Peninsula Unified School
District ["'MPUSD”] and Monterey County Regional Fire District [“NRED”] expressing
concern about tax revenue impacts upon their respective operations is alonensuffici
substantial evidence to support LAFCO’s conclusions in this regard. Neithem@mré Code
section 56668 subsections (b) nor (c) set any minimum threshold which must be met before a

factor can be deemed to weigh against approval of a proposal. MCRFD mnégulabat it would
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lose $139,591.60 annually, which equates to the loss of one firefighter position, and stated: “As
we have discussed on multiple occasions, staffing our fire engines continuesstrimggle and

even the loss of a single firefighter is a critical loss for our Distrigbacting our mission to

provide emergency medical, fire and rescue operations.” (AR 00012). As for the MRUS®, i

not been shown —i.e., there is no evidence showing — that ‘backfill funding’ from the State

would be at the same level that MPUSD receives from property tax revensestiyte

Argument #3: Was LAFCO’S Determination That Granting the District's
Application Would Impose Undue Hardship on Ratepayers Outside of Disict’s Territory,
and Impair Environmental Justice, Incorrect?

There are 5 smaller water systems and 8 wastewater systems ouisiolecPe
MPWMD'’s boundaries which Cal-Am also presently operates (referred tata8ite’ or
‘remaining’ systems) and would retain to serve in the event its Monterey syatem operations
are acquired by Petitioner. One community within such a satellite syst@nuaar, which has
been designated by the State Water Resources Control Board as a ‘desgetyaommunity,’
i.e., one with a median household income less than 80% of the statewide median. (AR00011).
LAFCO concluded Petitioner District’'s acquisition of the Monterey systeoidyA.) probably
result in undue hardship on ratepayers within those satellite systems andpdr) im

environmental justice, in derogation of the factor listed in Government Code section 56668(p)

LAFCO'’s analysis of this factor was as follows:

The Commission further determines that potential future cost increasesso ar

served by Cal-Am’s remaining “satellite” water systems and wasézsystems would

be an undue hardship for residents of these communities. The likely future raasescre

have no certainty of being adequately limited or mitigated through the @aifeublic

Utilities Commission’s rate-setting processes.

The District’'s proposed activation of latent powers was to provide and maintain
potable water production and distribution services for retail customers to igmglé&me
District’s efforts to implement Measure J, which was approved by &iswiers in 2018.

Pursuant to Measure J, the District seeks to acquire Cal-Am’s Monterey Naem \W
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System, which is almost completely within the District’s jurisdictids@indaries. The
planned acquisition effort does not include five small “satellite” wateesystn the

area, but outside of the District’s jurisdictional boundaries (Ambler Park, &hual
Garrapata, Ralph Lane, and Toro). Chualar, one of the satellite-system comsnigiti
designated as a disadvantaged community, i.e. a community with a median household
income less than 80% of the statewide median, by the California State WWaterées

Control Board.

The District’s acquisition would also not include eight small wastewater
operations owned by Cal-Am located both within and outside the District's boundaries:
the Carmel Valley Ranch, Indian Springs, Las Palmas, Oak Hills, Ras&gpeeckels,

Village Green, and White Oaks systems.

In considering factor (b) and making determinations, the Commission has
reviewed — among other evidence - the Executive Officer's December & rEper
report discussed the possibility of future rate increases in Cal-Am’smegaater and
wastewater systems, as well as mechanisms, such as the California Rilibés

Commission rate-setting process, that may help limit future increases.

The Commission has also considered an October 11, 2021 report prepared by

LAFCO'’s independent financial consultant, Berkson Associates, which stated: in par

* “These smaller operations could experience some reduction in scale eféisienci
and resulting impacts on costs depending on the number of additional staff
required by these small systems. While these impacts may not directlstimpa
Cal-Am, a portion of increased costs could be added to the rate base of these
small operations and thereby increase rates to ratepayers served bynlbse s
operations.”

A November 22, 2021 supplemental memo by Berkson Associates further stated,

in part:

* “It is correct that excluding a number of small water and sewer systems f
MPWMD’s acquisition of the Monterey system will reduce current econoafies
scale and could result in increased costs to serve those systems. The specifi
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impacts on rates have not been determined; assertions of rates doubling have not
been documented and impacts could be mitigated in a number of ways|[.]”

* “During the eminent domain trials, Cal-Am may be awarded severaaocgesh
for lost value attributable to the remaining systems; the potential magnitude of
charges and their rate effects are not known.”

The Commission has also considered written comments submitted by Cal-Am and
several residents of the remaining Cal-Am water and wastewater syateindescribed

under factor (n), below.

Based on the totality of evidence in the record, the Commission determines that
that potential future cost increases to areas served by Cal-Am’mmegisatellite”
water systems and wastewater systems would be a probable undue hardshigeimisresi
of these communities.” (AR 00011-00012.)

Petitioner's Arguments

A. UNDUE HARDSHIP

As to the finding of undue hardship on the satellite systems, Petitioner initigligsa
that the record is barren of substantial evidence to support LAFCQO'’s conclugias tha
acquisition of the Monterey system would impose undue hardship on the ratepayers in the

satellite systems because

(a.) the Berkson Associates report in the record states that ‘impactssdmakegenot been
determined’ (AR05952);

(b.) Respondent LAFCO asserted ‘likely future rate increases [intéligesaystems]
have no certainty of being adequately limited or mitigated through the @&aifeublic Utility
Commission’s [“CPUC”] rate-setting process’ — an incorrect standauai;

(c.) since 2006, CPUC has protected Chualar ratepayers by preventingieatéom
rising faster than inflation, and such rates will remain in place unless chnpg&PUC order
(AR 05703-05704);
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(d.) Cal-Am has instituted a number of mechanisms which spread the cost ofaerall w
systems across its entire statewide territory, including setiteg on a regional basis and

providing discounts to low-income customers (AR 02510-02511, 05397); and

(e.) Respondent LAFCO failed to consult with the CPUC to determine any iompact
water rates from Petitioner’s proposal.

B. ENVIRONMENTAL JUSTICE

Petitioner points out that the CKH Act defines environmental justice iagrdfatment
and meaningful involvement of people of all races [etc.] ... such that the effectsutibpddire
not disproportionately borne by any particular populations.” Gov. Code section 56668(p).

LAFCO'’s denial resolution cites this definition but

(1.) does not point to any effects of pollution from proposed acquisition by Petitioner;

and

(2.) the EIR prepared in connection with this proposed project demonstrated no

significant and unmitigated environmental impacts from Petitioner’s atiquisi

Respondent’s Arguments

A. UNDUE HARDSHIP

LAFCO counters that

(1.) There would be increased cost and hence economic hardship if the remaiamg syst
were run independently of the Monterey area. All of these satellite ainmigig systems are
operated as part of an integrated system within the Cal-Am Central DiAgR#1466), and
95.5% of Cal-Am’s Monterey Operations would be taken by Petitioner, along witdnss/s
which monitor and control all operations in the Central Division. LAFCO also argaesad a
consequence there would be ‘near full elimination’ of the 95 Cal-Am employees thatieope
both the main and remaining satellite systems — leaving Cal-Am to operatashstand-alone’
systems without the ability for Cal-Am to spread workload and cost throughout itsrslonte
County customers (AR01470-01476, AR 05716-05718);
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(2.) The Ratftelis report states that added costs to customers of the rgreaialitite
systems is difficult to evaluate but acknowledges that ‘increased marpggratiog costs’ would

likely be passed on to those customers (AR 04026);

(3.) There is no certainty CPUC would maintain the same rate caps [attianp of the
CPUC tariff and the CPUC's resolution when Cal-Am acquired Chualar and sethemabf the

remaining systems].

(4.) Hence Mr. Linam’sconclusiorat AR 05718 that Petitioner was ‘wrong’ in asserting
the CPUC will assure rate increases will be limited to inflation in eventafesver is
supported.

B. ENVIRONMENTAL JUSTICE

LAFCO has, instead of addressing this issue discretely, assertedviiral séthe CKH
Act factors required consideration of acquisition’s financial impact on low-iagesidents,
citing Government Code section 56668(b) [probable effect of proposed action on cost and
adequacy of services and controls in the area and adjacent areas], (cbfeffd@acent areas, on
mutual social and economic interests ... ], and (p) [environmental justice], aswéB24.12
(a)(3) [a district’s ‘plan for services’ must contain potential fisoglact to customers of existing

providers].

THE COURT'S RULING ON ARGUMENT #3 .

Environmental justice. It is clear to the Court that ‘environmental justisetiat phrase

is defined in Government Code section 56668(p), is not implicated in Petitioner Bstrict’
proposal here. That subsection mandates that LAFCO consider “[t]he extenthotinehni
proposal will promote environmental justice. As used in this subdivigonronmental justice’
meanghe fair treatment and meaningful involvement of people of all races, culhres)as
and national origin with respect to the location of public facilities and the provisjmubd€
services, to ensure a healthy environment for all peopletbatkhe effects of pollutioare not
disproportionately borne by any particular populations or communities.” [Emzdiesl. |

" This person is not identified by LAFCO in its opjtion, but the administrative record citation icates he is the
Senior Director of Rates for Cal-Am.
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The subsection plainly deals with pollution and no party has seriously contended
pollution is a factor present or actually considered by LAFCO, notwithstahdRGO’s
recitation of ‘environmental justice.” There is no support in the record for a fintatghte
proposal in question would have any impact whatsoever on pollution. Moreover, LAFCO’s
finding is not rationally related to the standard it recited it was evaluatiegesolution makes
no reference to pollution and only makes reference to possible future rate impacts as

‘represent[ing] an environmental justice concern.’

Hence, Government Code section 56668(p) cannot provide a basis for LAFCO’s denial.
In its briefing and oral argument, LAFCO has not demonstrated anythingrgofitnare is no
rational relationship between the purpose of the statute’s subsection and LAFCGSiad@or
any substantial evidence to support the decision that the subsection weighed pgeonst af
the proposed action of Petitioner. Petitioner is correct that this standard wasadihgapplied
by LAFCO.

Undue financial hardship. The remaining portion of Petitioner’s challenge isetttion

of its argument is LAFCO’s finding of probable undue financial hardship in its coasaeof
Government Code section 56668, subdivision (b)(1). “Substantial evidence ... must be of
ponderable legal significance, which is reasonable in nature, credible and of sgid #eH
Enterprises, Inc. v. Dep’t. of Indus. Re€[8006) 142 Cal.App.4th 1046, 1057.

Government Code section 56668(b)(1) lists as a statutorily mandated factor @DIsAF
consideration “[tlhe need for organized community services; the presenhdasdequacy of
governmental services and controls in the area; probable future needs for tioss sed
controls;and probable effeaif the proposed incorporation, formation, annexation, or exclusion
and of alternative courses of actiom the cosand adequacy of services and controls in the area
and adjacent areas.” [Emphasis added.]

LAFCO has shown that there is substantial evidence in the record that the esarfomi
scale would be adversely impacted by the removal of the Monterey watmdysin Cal-Am’s
operations —i.e., that it will be more costly to operate the satellite systamsh&ther
LAFCO'’s finding that any such potential future cost increases to Cal-8aidya.) be passed

INTENDED STATEMENT OF DECISION 22CV000925 Patyg of 34



on to the satellite system customers and (b.) result in “an undue hardship fordet sesf
these communities,” is supported by substantial evidence is another matterséjkehether
the finding that “likely future rate increases havecedaintyof being adequately limited or
mitigated through the [CPUC] rate-setting process” (emphasis added), AR GO8ufficient to

address the statutory ‘probable effect’ standard presents a further issue.

There appears to be no serious dispute that any rate change would have to be approved by
the CPUC, and that there is presently a set tariff applicable to Chualar wdyich any rate
increases to the rate of inflation and which remains the same unless changeCBYWC. The
Court has not been directed to any evidence, not even an estimate, as to the amount of any
potential rate increase. Cal-Am has not provided any evidence of the numbeusfataars
among whom any increased costs of operation would be distributed, assuming the CPUC
approved a rate increase. Nor has anyone pointed to any evidence of what theaSRidGe
historically with requests for rate changes following a change in conpositia water system.
While Respondent found there is no ‘certainty’ of future rate increases beiggéaeky limited
or mitigated,’ that is not the correct standard, as Petitioner points out. The |lackaofty that
present rates will remain capped is not the evidentiary equivalent of a prigtthliithey won't
be. The express language of the subsection (b) of Government Code section 56668 mandates
consideration of the ‘probable’ effects of a proposed action — not merely possibleARESD
has cited an extended string of citations to a series of letters, reportaaitsiveithout any
explanation or argument as to how those citations support its determination. s &etit
correctly points out, points that are not supported by adequate factual omlglgaka are
deemed waivedsingh v. Lipwort(2014) 227 Cal.App.4th 813, 817 [considering arguments
forfeited when unsupported by “adequate factual or legal analysis”].

Based on the record here, it cannot be said that there is substantial evidence to support
LAFCO'’s decision that any increase in rates from decreased economiadéeasga.) probable,
and that if it did occur, that it would cause (b.) financial hardship on other ratepdyelns(c.)

is undue.
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ARGUMENT #4. Did Respondent Incorrectly Consider Impacts to Water Spply?

Petitioner contends that LAFCO incorrectly concluded that public ownership of Cal-
Am’s system would ‘potentially harm the Salinas Valley groundwater bastimd AR 00013].

Section 2 of the Denial Resolution states

“Government Code section 56668():

[) Timely availability of water supplies adequate for projected needpecified in

Government Code section 65352.5

The District develops and maintains 20-year water supply projections. Among other
approved and proposed projects, the District, Monterey One Water, and Cal-Aworkiregwo
develop a replacement water supply known as the Pure Water Monterey Expansion project
which would include several water sources from the Salinas Valley. The [gwgjeat is to meet
the 2009 State Water Resources Control Board's cease and desist ordendedex 2016, to

terminate unauthorized diversions from the Carmel River.

In considering factor (I), the Commission finds that the District's propssavell as the
evidence in the record, does not adequately establish that the Districtist&iforts to expand
the Peninsula area’s water supply will be sufficient to meet current and higads, especially
in times of drought, and to do so without utilizing water from the Salinas Valley andialbyent

harming the Salinas Valley groundwater basin.” (AR 00013)

LAFCO did not cite any evidentiary support for its conclusion in this portion of its
determination, but later in the resolution (where LAFCO addressed factor (mecasnfrom
landowners and residents of the affected community), it mentioned the SalilasWater
Alliance’s October 22, 2021 letter, Monterey Peninsula Chamber of Commercelse©26 and
December 3, 2021 letters, Monterey County Farm Bureau’s November 22, 2021 letter, and
Sustainable Agriculture and Energy’s (“SAGE”) December 6, 2021 letterhwelaich raised
concerns regarding water supplidbid.) LAFCO then goes on to quote this portion of the
Monterey County Farm Bureau'’s letter: “While Monterey County Farm Bunea no position

on the public ownership of the water supply system of the Monterey Peninsula, it ittlekes |
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no sense to grant additional authority to an agency that will ultimatelpnedysingle facility
resourcé for the water it supplies to its customers, especially if that source suggply is

interruptible and not drought-proof.ibjd.)

Petitioner’'s arguments are as follows:

A. Government Code section 56668(]) is inapplicable. Government Code section
56668(l) requires for a Change of Organization that LAFCO consider ‘timeikalaNity of
water supplies adequate for project needs as specified in [Gov C ] section 65352.8efThe la
section only applies where an agency with land use authority proposes to adopt or amend a
general plan. Here, Petitioner District did not propose to do either. LAF@diad of potential
harm to SVGB is not rationally related to the standard set forth in the spanigage of
Government Code section 56668(l) [“... as specified in (Gov. Code) section 65352.5"].

B. Lack of substantial evidence and irreconcilably inconsistent findings. Even if
Government Code section 56668(l) applied here, (i.) there is no substantial evidence in the
record to support LAFCQO'’s conclusion, nor reasoning to support the conclusion, that the
District’s application, which is simply for a change in ownership, may haoomgmater in the
Salinas Valley. No change in operation or in exercise of ownership rights is invahadj.)
LAFCO findings are inconsistent with its findings made the same day, thettidDs analysis
shows that ... [either of the two supply projects] will be more than sufficient to m@&&pated
water demand.” Citing AR 01810.

C. Failure of LAFCO to follow its own local written policies and procedures. Thé CK
Act requires LAFCO to follow its own local policies, and here it did not becaus®§g require
LAFCO to consider analysis of the Lead Agency — here, Petitioner Distaiatl LAFCO'’s
review is triggered only when the Lead Agency determines under CEQA thabjaet will
lead to potentially significant groundwater impacts. Here, Districtiohed it would not lead
to potentially significant impacts; (ii) LAFCO is required to trehead Agency’s EIR as
adequate unless it follows statutory procedures to supplement the EIR or chidlierngert —

8 This is a reference to the Pure Water MontereyaBgjpn project.
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neither of which occurred here; and (iii.) “LAFCQO’s own procedures requirectdrisult with
water resource agencies and incorporate their recommendations as appraprieteecision
for any proposal that “may significantly impact the groundwater basin, asngmted by the
Lead Agency pursuant to CEQA,” and LAFCO didn’t here: Petitioner contends sheve i
evidence of any consideration or incorporation of comments of any “expert \gaterye’
including Monterey County Water Resources Agency, Seaside Water Master, ordyionte

Conservation District — all of which reviewed Petitioner’s application.

Regarding the applicability of Government Code section 56669(l), Respondent argues i
opposition that Government Code section 56021, which defines Changes of Organization, does
not include adoption or amendment of general plans, and therefore LAFCQO’s inquiry into water
is not limited to general plan adoption or amendment. Respondent contends that theslahguag
section 56668(l) referencing Government Code section 65352.5 is only providing a guideline for
LAFCO, not defining an exclusive area of LAFCO inquiry. Government Codesdiic63(l)
does otherwise and without limitation allows LAFCO to consider water supply amageraent

as a factor when evaluating a Change of Organization.

In reply to this argument, Petitioner points out that some Changes of Organization do
include general plan adoptions or amendments, but only in cases where adoption or amendment

of a general plan is sought would Government Code section 56668(l) apply.

In response to Petitioner’s lack of substantial evidence and inconsistentsfinding
contentions, LAFCO asserts that it properly relied on comments from thes3disim Water
Alliance and Salinas Valley Farm Bureau which expressed concermdinggaverreliance on
source water for the Pure Water Monterey Project (which is part of the jfuiritlef Petitioner
District, Cal-Am and Monterey One Water to develop a replacement water sugplywould
include several water sources from the Salinas Valley) to find that the plr@palsevidence in
the record does not adequately establish Petitioner’s current efforts taldX@ainsula’s water
supply will be sufficient to meet current and future needs without utilizing wai@r $alinas
Valley and potentially harming the SVGB; and Petitioner presented no evidencedssatheése

concerns.
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Petitioner points out in its Reply that Respondent does not address the issue of

inconsistent findings.

In opposition to Petitioner’s argument that LAFCO failed to follow its owrtemrit
procedures and policies, LAFCO counters that its own procedures cannot overriat&dinigya
given in Government Code section 56668(l) and (n) [consider comments from landowners,
voters or residents — which would presumably mean such comments relevant to theéactors

forth in the list of factors in Government Code section 56668].

In replying to this issue, Petitioner points out that all LAFCO decisionshaus
consistent with LAFCO'’s written policies and procedures, citing Govern@ee 56735(a)(1);
McBail, 62 Cal.App.4th at 1228-1230.

RULING ON ARGUMENT #4.
A. Does Government Code section 56668(1) apply here? LAFCO’S reference to

subsection(l) in its Resolution of Denial incorrectly applied that subsediarieector for the

proposal here. By its very terms, that subsection applies to “[t]imelyaaudy of water

supplies adequate for projected needs as specified in Section 65352.5.” The katteosgc

applies where an agency with land use authority proposes to adopt or amend a general plan. No
general plan adoption or amendment was involved with Petitioner District’'s ptppod hence

the cited standard was not mandated for consideration by Government Code section.56668(l)

However, that does not mean that Respondent LAFCO could not consider availability of
water supply and effects, if any, on the adjacent Salinas Valley watey sGoplernment Code
section 56668 starts with the following language: “Factors to be consideredavithe of a
proposal shall include, but not be limited to, all of the following: ... .“ Here, LAFCO has
considered a factor which is not necessarily removed from its consideratiais, determination
misapplied the SVGB concern as the factor in subsection (I) — to which it bear®nalrat
relationship, as that factor does not even apply to the proposed action here. This alone is
probably not a significant or prejudicial error, since LAFCO was not requirezhsder the

factor in subsection (1) at all.
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Nonetheless, once it elected in its discretion to consider the sufficiencieobwaply,
LAFCO'’s determination on that issue must still have been rationally based cansialbst
evidence and not have been arbitrary or capricious. In that regard, it is not passsbtantile
LAFCO'’s Denial Resolution under challenge here with its findings — on the verydsamein
its adoption of the 2021 Municipal Service Review and Sphere of Influence for thetDistri
which concluded that “completion of either Cal-Am’s MPWSP desalination plant or
M1W/MPWMD's Pure Water Monterey Expansion Project will be more than serfficdo meet
anticipated water demand for at least the next 20 years.” (AR 01810). Therohalyeopposed

findings are arbitrary and accordingly cannot be upheld.

B. (1.) Is there substantial evidence to support LAFCQO'’s determination regamiagtito the
Salinas Valley groundwater basin if Petitioner’s proposal goes forward?

As noted above and below, the irreconcilable, contrary findings of LAFCQinegar
sufficiency of water supply are arbitrary and alone require a writ diseeting the LAFCO

decision to be set aside.

As for Petitioner’s additional contention that there is no substantial evidence ta suppo
LAFCO'’s determination that Petitioner did not adequately establish thatrigntefforts to
expand the Peninsula area’s water supply will be sufficient to meet canefiiture needs
without potentially harming the Salinas Valley groundwater basin, it is tiapoio note at the
outset that, as Cal-Am pointed out, LAFCO did not make a finding of harm to the SVGB in the
event that the proposed acquisition goes forward. It found that Petitioner did not agequatel
establish that its current efforts to expand the Peninsula’s water supply woulfikderg and
could be accomplished in a way that did not utilize water from the Salinas Vapeyentially

harm the basin.

LAFCO relies upon, among other items in the record, a November 22, 2021 letter from
the Director of the Monterey County Farm Bureau suggesting that Petgiopgosition to Cal-
Am’s proposed desalination plant means that Petitioner District “will uléilpaely on a single
facility resource for the water it supplies to its customers.” (AR 22485-22U86)1CO cites AR
22485-22486 in support of the proposition the Salinas Basin Water Alliance’s statenrents we
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supported by the Monterey County Farm Bureau’s comments to LAFCO, which dutiae
Bureau’s concerns of granting additional authority to the District thatiitthately rely on a
single facility resource which has a finite supply of water. AR 22485-22486 appdarshe
letter LAFCO quoted in its denial resolution (AR 00014). In it, the Executive Diretthe
Monterey County Farm Bureau suggests that the District’'s opposition to thieakesa plant
proposed by Cal-Am means the District “will ultimately rely on a singtdlify resource for the
water it supplies to its customers|[,]” (AR 22486), referring to an earlieanséant in the same
letter, implying that Petitioner relies on the Pure Water Monterey Expapsoject “... as a
single resource for the water supply of the Monterey Peninsula.” The Bureawbets on to
say that this is “unwise and unjustified, placing the entire community at riskube the
“source water supply is interruptible and not drought-prodbiti() The letter also quotes the
letter from the Salinas Basin Water Alliance (found at AR 05628-05629) which:sta#tinas
Valley does not have surplus water and should not be considered a reliable source for the

Peninsula’s needs.1id.)

The October 22, 2021 letter from the Salinas Basin Water Alliance (AR 05628-05629)
states “... the Pure Water Monterey project is a vital component of MPWMD’s dahsyaturn
their back on desalination. However, Pure Water Monterey is heavily dependent on siarce w
from the Salinas Valley (even more so if they are required to increase outpegttthm
peninsula’s demands. Salinas Valley does not have surplus water and should not be censidered

reliable source for the peninsula’s needs.”

The foregoing letters depend largely for support on a presumption that trem@eti
District relies solely upon Pure Water Monterey as its water supplyesduhe proposed
acquisition were to succeed. The only basis brought to the Court’s attention in theaecord f
such a claim is the suggestion in Monterey County Farm Bureau'’s letter taasbehe District
opposes desalination, it would end up relying on Pure Water Monterey as the “surgkefer
the water supply of the Monterey Peninsula.” (AR 22486.) Petitioners point out in thes paper
there is evidence there are multiple sources of water supply beyond the desatilaait or the

Pure Water Monterey project, including 3,376 acre-feet per year (‘fafyt) the Carmel River,
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774 afy from the Seaside Basin, 1,300 afy from the Aquifer Storage & RecoverytRaogeé4
afy from the Sand City Desalination Plant. (AR 03690.)

When asked at oral argument whether this assertion that the District woulgihg re
upon a single water source for its proposal in light of the evidence that thereltypéerasources
of water supply beyond the Cal-Am desalination plant or Pure Water Monteregtprsjach as
3,376 afy from the Carmel River, 774 afy from the Seaside Basin, 1,300 afy from the Aquifer
Storage & Recovery Project and 94 afy from the Sand City desalination plantQ_éé@hsel

indicated he was unable to answer that question.

Ultimately, however, the Court believes that whether or not Pure Water Monterey
(“PWM”) was the sole source, or simply a source, of water supply proposed twrieetithere
was sufficient evidence from which LAFCO could conclude that Petitioner had non sisavge
of PWM water diverted from Salinas Valley wastewater, intended for uke iBalinas Valley,

would not utilize Salinas Valley water supply.

In the Court’s estimation, characterizing the proposed acquisition as ahmege in
ownership is an oversimplification and does not resolve the substantial evidence qubstien. T
was evidence before LAFCO that Petitioner opposes the Cal-Am desalinatioarmant
Respondent argues, also evidence that without the desalination plant the souree sifipydy

available to Petitioner District would be greatly limited.

(2.) Whether or not there is substantial evidence which would support LAFCO’s

determination in the Denial Resolution regarding water supply, is the de&tioni nonetheless

irreconcilable with LAFCO'’s opposite findings the same day — and hencasylaitid

capricious? As noted above, LAFCQO'’s conclusions relative to adequacy of u@éyr s
mentioned in the context of Government Code section 56668(l) are irreconcilableArTOLs
nearly concurrent adoption of the 2021 Municipal Service Review and Sphere of Inflaence f
the District (AR01810), which concluded that “completion of either Cal-Am’s NsPW
desalination plant or M1IW/MPWMD'’s Pure Water Monterey Expansion Projedbvevihore

than sufficient to meet anticipated water demand for at least the nextr&0 yezordingly, a

writ of mandate should issue on this basis alone.
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C. Did LAFCO fail to follow its own procedures, in contravention of Government Codemsecti
563757

Government Code section 56375 and its subsection (a)(1) direct that once a LAFCO
adopts written procedures and policies it must review proposals in a manner congiistent

those policies:

“The commission shall have all of the following powers and duties, subject to any
limitations upon its jurisdiction set forth in this part: (a)(1) To review and approwve ...
disapprove proposals for changes of organization or reorganization, consistentitietih w
policies, procedures and guidelines adopted by the commission.” Government Code section
56375(a)(1).

(1.) Petitioner asserts that the Respondent failed to follow pages 32-34 of itsitbem wr
procedure, which requires that “[ijn considering a proposal which may signijicampact the
groundwater basin, as documented by the Lead Agency pursuant to the Califorroarfaatal
Quality Act (CEQA), LAFCO shall review the following information ... .” (Fieher’'s Request
For Judicial Notice, Ex B, p.32). However, it appears undisputed that Petitioner wdsQlde C
Lead Agency and didot document that its proposal may significantly impact the groundwater
basin. The triggering language thus was not operatveloes the cited language purport to limit
LAFCO's consideration of groundwater impacts only in circumstances wheEQA Lead
Agency determines there might be such impacts. Consequently, there does not appaay to be

basis for the argument that LAFCO failed to follow its own procedures.

(2.) Petitioner also maintains that LAFCO failed to follow its own proceduesd when
it failed to treat the District’s EIR for the proposed acquisition as adequaisuant to Section
VIl 1 of LAFCO’s Local Rules, which states “All environmental factorsaduced by the
proposal shall be considered as outlined in [CEQA] and the State Guidelines [under’CEQA]
Petitioner argues that CEQA, specifically Public Resources Code section 21f&juttes that

° Public Resources Code section 21167.2 statero“ction or proceeding alleging that an enviroralémpact
report does not comply with the provisions of ttigision during the period prescribed in subdivis{g) of section
21167, the environmental impact report shall becheively presumed to comply with the provisionglo$
division for purposes of its use by responsiblenages, unless the provisions of Section 21166 ppdicable.”
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LAFCO treat Petitioner's Lead Agency EIR as adequate unless LABI@Wed the statutory
procedures to supplement the EIR or challenge it in court — neither of which was dotfe here
The contention of Petitioner, which is not further elaborated, is that LAFCO is #éiaged

from making a determination — i.e., that there might be a significant impact on itnesSédlley

groundwater basin or supply — because the EIR stands and is conclusive on the topic.

The Court does not believe, based upon the arguments presented, that this Local Rule
binds LAFCO to an EIR’s determination outside the context of a direct CEQAmudpallseither
the language of Public Resources Code section 21167.2 [ ... the environmental impact report
shall be conclusively presumed to comply with the provisadrikis division... .”; emphasis
added] nor the corresponding CEQA Guideline 15231 [ “ ... shall be conclusively presumed to
comply with CEQA ... .”] contains language which indicates an EIR has preclusice feffall

purposes.

(3.)Finally, Petitioner argues that LAFCO failed to follow its own Local Rule X
GROUNDWATER STANDARDS, Information Requirements, section 3, which provides/
proposal considered by LAFCO that uses water will be referred to the MontaueyGVater
Resources Agency, the Pajaro Valley Water Management Agency, the MdPésriegula
Water Management District [i.e., Petitioner here], or any other affecader agency.
Recommendations of the agencies will be considered by LAFCO and, where ap@rspoald
be incorporated into the project design prior to approval of the boundary change proposal.” This
language of this particular provision does not require a CEQA Lead Agency findinder to
become operative. Petitioner's argument is that there is “no evidence th@atLédnsidered or
incorporated the comments of any expert water agency.” Monterey Courgy Réstources
Agency, one of the agencies specifically listed in the Local Rule, as wadlaasde Water
Master, and Monterey County Resource Conservation District all reviewedsinet3i

application and did not identify any potential impacts to groundwater, AR 12323, 00399, 11956.

Section 21166 provides for certain circumstancesghith a supplemental environmental impact repay tme
required.

19 Intervenor unsuccessfully challenged the EIR imMoey County Superior Court caseGaflifornia-American
Water Co. v. Monterey Peninsula Water Managemesitrioi (20CV003201); Respondent did not participate at th
challenge or otherwise the challenge the EIR.
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LAFCO also rejected the groundwater analysis and recommendationstioinégtiwhich is also

one of the specifically listed agencies in the Local LAFCO Rule.

LAFCO does not address these arguments, other than to argue that “LAFC@&s polic
concerning CEQA compliance do not override the statutory authority stated ionS=6%668(1)
or (n) [[mandatory consideration of information or comments from the landowner, or

landowners, voters, or residents of the affected territoryy].

The language of the Local Rule does not lead to the conclusion Petitioner urgeat i.e., t
the Rule was violated. First, the language of the rule regarding reteagéncies is in the
disjunctive and does not by its terms require referral to all agencies. SeddkieGO did
receive the recommendation of Petitioner, one of the named agencies. And LAFCO dldrconsi
it, but ultimately elected not to incorporate it. The Local Rule provides thabmmeendation is
to be considered and, where appropriate” to be incorporated. LAFCO’s actidy lelads to the
conclusion it did not deem it appropriate to incorporate Petitioner’s recommendaltias niot

been shown that it abused its discretion in doing so.

Argument #5: Was There A Violation of Statutory Duty, By One Of The Three
Commissioners Challenged, To Exercise Independent Judgment On Beh@if The Public
As A Whole?

Government Code section 56331.4 states that “[w]hile serving on the commission, all
commission members shall exercise their independent judgment on behalf oéntbstsndf
residents, property owners, and the public as a whole . ... Any member appointed on behalf of
local governments shall represent the interests of the public as a whole anélgdhsol
interests of the appointing authority. Three commissioners in this mattersteidments on the
record as follows: (1.) Chair Lopez stated he was “the guy who representarCand was
uncomfortable moving forward because he “still ha[d] questions about the implais] to [
community, specifically, the community of Chualar” and was unwilling to support the
application until Chualar “ha[d] its interest taken care of.” (AR 03178-79); (2. )n@ssioner
Poitras identified himself as representing the Monterey County RegioedDistrict and

emphasized his concerns that several special districts have the potentialagteat deal of
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money if Petitioner’s application were approved; and (3.) Commissionedl sédted she, “like
Commissioner Poitras, represent[s] the special districts on this Commi&sid ... you are
going to save so much money on this district. But, meanwhile, all the other dggtrectsup to
save that money.”

Petitioner's Arguments:

A. Standing. Although there is a provision in Government Code section 56331.4 stating
that there is no private right of action created by section 56331.4, this is to prei@rd act
seeking to hold Commissioners personally liable and does not preclude an action in ordinary
mandamusCalifornia Hospital Association. Maxwell-Jolly(2010) 188 Cal.App.4th 559, 568-
569 [Even without a private right of action under the Medicaid Act, an interested partilican s
“enforce the act by means of a writ of mandate under Code of Civil Procedure;16gslhtive

history to Government Code section 56331.4.

B. Three Commissioners did not exercise independent judgment representing the public

as a whole.

RULING ON ARGUMENT #5 .

On the issue of standing, the Court believes that Government Code section 56331.4 does
not eradicate any standing Petitioner would have had but for that section. Tihg ptaint of
analysis is the statutory languatgiaer Techs. Pricing Cases, supfidhe language of the section
states Thissectiondoes not ..createa private right of action in any person.” [Emphasis added.]
It does not suggest that it is intended to abrogate the previously existing righbtaimain
action for mandamus regarding (1.) the performance of an act which the Eficape enjoin,
as a duty resulting from office, CCP 1085(a) and (2.) a beneficially stéer@arty, with no
plain, speedy or adequate remedy at all. CCP 108&ornia Hospital Association, suprd 88
Cal.App.4th at 568-569.

The Court is satisfied that both requirements are met here. The right of actmmpel
the enforcement of a duty of office existed independently of Government Coide £6331.4.
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On the substantive merits of the challenge, the Court notes at the outset tkattiee is
not one of ‘bias’ in its commonly used context of a consciously exercised prejudareaigainst
a certain group, interest or person in an unfair way. One might exercise independaenjudg
the mistaken belief that one is required to vote according to the desires of theyauthict
appointed her or him as its representative, however, and that is the issue preseetiidtgrP
here. Although “[m]andamus will not lie to control the exercise of discretion,d.egmpel the
exercise of discretion in a particular manner [, it] may issue to compeliaialdfbth to exercise
his discretion (if he is required by law to do so) and to exercise it under a propgaeiatson of
the applicable law.Common Cause v. Board of Superviddi@39) 49 Cal.3d 432, 442.

There is a distinction, which the Court believes Government Code section 56331.4
expresses, between bringing the viewpoints and experience of a particulatiaggithority to
the table for discussion, on one hand, and voting or taking other action in a manner which serves
only the appointing authority’s interest rather than the interests of the publwlade, on the
other. The statutory scheme of the CKH Act — which requires the appointment of gersons
County and City governmental entities and by Special Districts (in adddgia member of the
public appointed by the other commission members), Government Code section 56325, but
requires that “all commission members shall exercise their independentguidgmbehalf of
the interests of residents, property owners, and the public as a whole,” Governmesg¢ Ciote
56331.4, draws the distinction. To this extent, LAFCO’s argument here that section 56331.4 does
not preclude a commissioner fraransideringthe interests of his or her appointing authority is

sound, as is LAFCQO’s acknowledgment that “ ‘solely’ taking into account the intérese’s
district” would be inappropriate. But the apparent intention of this section goes fifrther
language of section 56331.4 is to be given effect, it would be equally improper to take action
based on the interests of anything less than the public as a whole -- veéntitbgublic’s

interests.

A LAFCO commissioner thus has a fine line to walk: she or he may be a refinesenta
of the appointing authority, and can present and consider that authority’s s)tetgstannot

take action based on anything less than the interests of the public as a whole.
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It is Petitioner’s burden in a mandamus proceeding to show violation of a public duty
California Puh Rsch., Inc. supraHere, the burden has not been met as to
Commissioner/Supervisor Lopez. His statements do not show that he was consirgering
interests of less than those of the public as a whole. His statements expoasseaiscabout
unanswered questions affecting various segments of the public community — nottkoaplpf
Chualar, and his statements expressing that he considered Chualar’s ideagstst compel an
inference that he based his vote solely on Chualar’s interests as itsnmgireseCommissioner
Leffel's statements do not demonstrate that she did, either. Her statemiéhtithaot believe
that, in good faith, | can take from one part of my community just to make another et of t
community happy” actually indicates an unwillingness to take action based oretiestsiDf

less than the public as a whole.

With respect to Commissioner Poitras, the Court does not believe it has been shown that
he failed to exercise independent on behalf of the public as a whole. The focutaid?eti
challenge is upon statements Commissioner Poitras made at the December 6, 20@1heear
made no statement at the January 5, 2022 hearing other than to cast his vote in support of the
resolution. At the December 6, 2021 hearing it is true that he said he representadspecel
districts and that several of them have the potential to lose money as a rdsijprofposed
action. However, he also went on to state “... we can't afford to lose a frontéfigtiter as a
result of this.” (AR 03181, lines 8-9). The loss of a public safety officer positiorrefigffiter —
seems to this Court to be a concern for the public welfare as a whole. AccqrthiegBourt
finds Petitioner has not shown Commissioner Poitras failed to exercise indepeddemift on

behalf of the public as a whole.

The Court does not believe the accusations of bias made by members of the public are of
probative value on the issue of whether a commissioner failed to exercise indepathgieeni
on behalf of the public as a whole. The only evidence of value on this issue is the content of the

commissioner’s respective statements.
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Conclusion;

In summary. the Court orders that a writ of mandate shall issue on the grounds that (1.)
Respondent LAFCO failed properly to consider whether Petitioner will have sufficient revenue
to carry out the proposed new or different services following the proposed change. pursuant to
Government Code section 36668 (k): (2.) LAFCO improperly applied the "Environmental
Justice” factor of Government Code section 36668(p). since there is no evidence in the record of
any pollution: (3.) there is no substantial evidence to support its finding that the proposed action
would pose an undue economic hardship on other County residents in satellite water systems:
and (4.) LAFCO’s findings regarding the sufficiency of water supply for the proposed action
here are inconsistent and irreconcilable with its findings the same day in its adoption of the 2021
Municipal Service Review and Sphere of Influence for the District. which concluded that
‘completion of either Cal-Am’s MPWSP desalination plant or MIW MPWMD's Pure Water
Monterey Expansion Project will be more than sufficient to meet anticipated water demand for at

least the next 20 vears.”
Petitioner is to prepare and submit a proposed Writ of Mandate consistent with this

ruling.

This Statement of Intended Decision shall serve as the Statement of Decision. subject to

any objections of the parties.

Dated: October 25, 2023 7%/1/1/%/\/”/ WJQ]

Thomas W. Wills
Judge of the Superior Court

INTENDED STATEMENT OF DECISION 22CV000923 Page 33 of 34



CERTIFICATE OF MAILING
(Code of Civil Procedure Section 1013a)

[ do hereby certify that I am emploved in the County of Monterey. [ am over the age of eighteen
vears and not a party to the within stated cause. | placed true and correct copies of the Statement
of Intended Decision for collection and mailing this date following our ordinary business
practices. | am readily familiar with the Court’s practices for collection and processing
correspondence for mailing. On the same day that correspondence is placed for collection and
mailing. it is deposited in the ordinary course of business with the United States Postal Services
in Montereyv. California. in a sealed envelope with postage fully prepaid. The names and
addresses of each person to whom notice was mailed is as follows:

Edward Terry Schexnayvder Scott William Ditfurth

396 Hayves Street 2001 N. Main Street. Ste 390
San Francisco. CA 94102 Walnut Creek. CA 94396
George Michael Sonetf Richard Tait Egger

2049 Century Park East. Suite 1700 2833 E Guasti Road. Suite 400
Los Angeles. CA 90067 Ontario. CA 91761

Dated: 10/25/2023 Clerk of the LCour
By: ﬂ?ﬂ ﬂ}/(/é/

P Conder. Deput\ Clerk

//
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